It is sometimes argued that diversity in the judiciary is of little importance: what matters is that judges are experts and make sound decisions. However, judges have considerable power to make decisions that matter both constitutionally and to the lives of ordinary people.

With specific reference to Supreme Court Justices, to what extent do you agree with the stance that diversity is of little importance?


Supreme Court Justices hold a wide range of powers and responsibilities, which are critical to the function of the United Kingdom legal system as democratic and upholding of the rule of law (The Supreme Court, 2019); Supreme Court Justices are judges of the highest court of the United Kingdom, the Supreme Court, taking part in the process of decision making in the court and carrying other commitments outside of the court, contributing to the promotion of the ideals of the law in the United Kingdom (Supreme Court, 2019). The Supreme Court itself is an extremely important body of law in the United Kingdom. It is the final court of appeal, meaning its decisions are final, and is critical to the law-making process in the country (Supreme Court, 2022). The Supreme Court is reserved especially for cases of the highest importance and regularly hears appeals on matters that are of great importance to the public interest, potentially involving themes of race, gender and other protected characteristics (Supreme Court, 2022). An example of a case involving these themes is Royal Mail v Efobi (2021) [UKSC33], which was taken to the Supreme Court as a final appeal, where the Court ruled in favour of the respondent, the Royal Mail, who were accused by Efobi of violating the 2010 Equality Act (Supreme Court, 2021). Because of the underlying themes of cases such as these, it can be argued that it is important that the make-up of Supreme Court Justices is diverse: reflective of the contemporary United Kingdom and the concerns of its public. Another power the Supreme Court holds that makes diversity of the judiciary important, is the power it holds over the devolved nations of the United Kingdom; the Supreme Court determines which issues can be considered ‘devolved issues’ (Government of Wales Act 2006), therefore it could be argued that the interests of the people living in these devolved nations can only be adequately represented by a diverse judiciary that is truly representative of all of the nations of the United Kingdom. The Supreme Court has stated that it considers increased diversity of the judiciary as a key objective to ensure that the court is truly reflective of the society it serves (Supreme Court, 2022). Supreme Court President Lord Reed has made it a key objective that at least one Supreme Court Justice must be from an ethnic minority background by the end of his tenure as president (BBC, 2020).  

There are a number of studies that show that ethnicity can have an effect on the outcome of a case. Evidence shows that a person’s ethnic group has a minimal effect on their likelihood of committing an offence, despite this, ethnic minorities are treated harsher by the legal system; ethnic minority offenders are more likely to be handed immediate custody sentences and serve longer sentences than white offenders, which has resulted in the black prison population in the United Kingdom being five times higher than that of the white prison population (Equal Treatment Bench Book, 2013). Statistics show that BAME defendants are more likely than white defendants to opt for a jury trial (ADR UK, 2021); this is possibly due to mistrust of the judiciary as a result of the lack of diversity in the legal system. Despite this, there is a lack of empirical evidence conducted in the United Kingdom that shows that the disproportionate treatment of BAME offenders is linked to a lack of diversity in the legal system (Ministry of Justice, 2010). However, if no evidence-based explanations can be found for the disparity in treatment of offenders based on their race, reforms will be considered that could include a review of diversity in the judiciary (Ministry of Justice, 2020). It is estimated that the overrepresentation of ethnic minorities in the legal system costs the taxpayer £309 million per annum (ADR UK, 2021). Research conducted on behalf of the government has found that these problems are a result of “overt racial prejudice” in the legal system (Bowcott and Dodd, 2017). This review also found a link between the overrepresentation of BAME offenders in the prison system and the type of trial these offenders received (Lammy, 2017); it was found that ethnicity had little effect on the verdict of the case when the decision was reached by a jury, however, ethnicity was found to be a factor when the verdict was reached by a magistrates’ court, indicating racial bias in the judiciary. 

The legal system has also been shown to be biased against women. It has been shown that the male dominance of the judiciary has led to a lack of understanding of certain cases where the victim is female, particularly with regards to cases involving sexual offences; for example, in many rape cases, the male judge has blamed the victim despite the defendants being found guilty of the offence (Bates, 2015). The lack of female representation in the judiciary has potentially led to unconscious biases and stereotypical attitudes towards gender, having negative consequences, to become entrenched in the judiciary (Equal Treatment Bench Book, 2013).  

The current process for the appointment of new Supreme Court Justices is an application-based process and is governed by the Constitutional Reform Act 2005, later amended by the Crime and Courts Act 2013 (The Supreme Court, 2016). Applicants must meet a set of criteria to ensure that they are suitable to hold the powers and responsibilities of a Supreme Court Justice. Applicants must be sufficiently experienced in high judicial office to be eligible; a commission will then be called by the Lord Chancellor to ensure a fair and suitable appointment is made (Constitutional Reform Act 2005). This process has been designed to ensure that a diverse judiciary is possible; positive discrimination has been permitted in the selection process at the commission’s discretion (Crime and Courts Act 2013). However, statistics show that BAME applicants to all legal exercises in the United Kingdom are 17% less successful than white applicants (Ministry of Justice, 2020), indicating a widespread diversity issue in the judicial appointment system.  

The government is aware that there are shortcomings with regards to the diversity of the judiciary; the government’s aim is to create a judiciary that is representative of the society it serves and a judiciary that consists of the best candidates for the role (UK Parliament, 2017). The government has plans in place to address the lack of diversity in the judiciary; the main objective is currently to create “an environment in which there is a greater responsibility for and reporting on progress in achieving diversity and inclusion” (Courts and Tribunals Judiciary, 2020). This will be done through making actions that directly contribute to the diversity of the judiciary, such as encouragement and training, a core responsibility of the leadership of the judiciary (Courts and Tribunals Judiciary, 2020). The Supreme Court has also proposed the use of ‘positive discrimination’ (Ames, 2020). Positive discrimination is defined as; “the practice or policy of making sure that jobs or advantages are given to people from groups that are often treated unfairly because of their race, sex, etc.” (Oxford Learner’s Dictionaries, 2022). Positive discrimination is a controversial tactic and in normal circumstances, is illegal (University of Dundee, 2021). However, the Supreme Court is not prohibited from preferring a candidate with a protected characteristic over another of equal merit for the sake of diversity (Crime and Courts Act 2013). Currently, there are no Supreme Court Justices from BAME backgrounds.

In terms of gender, the situation is improving, with the proportion of female court judges increasing by 8% over a five-year period (Ministry of Justice, 2019). However, only one current Supreme Court Justice is female.

Progress made in terms of gender but continued deficiency in ethnic diversity in the judiciary is a result of a lack of attention ethnic diversity has received by the judiciary leadership, whereas previous efforts have focused more on gender, however this is now changing (Bowcott, 2020).   

In conclusion, the arguments and studies show overwhelmingly that diversity of the judiciary, including the Supreme Court, is incredibly important. It has been shown that a lack of diversity in the judiciary has arguably led to biases against those with protected characteristics; this has caused a disproportion in the ethnic demography of the UK prison population and a culture of victim blaming in many cases involving women.
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