Duress and Undue Influence Questions and Answers
1. What is required for there to be duress?

2. What questions should the court ask when considering economic duress?


3. What circumstances give rise to the presumption of undue influence?

4. What steps should a lender take when taking security to avoid  being fixed with notice of undue influence?


5. What is the remedy for undue influence?

6. When will the remedy for undue influence be lost?

1. There are generally 2 elements to duress: first, pressure amounting to compulsion of the will of the victim; and second, the illegitimacy of the pressure.
2. Mere commercial pressure is inadequate to prove economic duress.  There has to be a lack of practical choice.  Relevant evidence includes whether the victim protested at the time of the demand and whether the victim regarded the transaction as closed or whether they intended to repudiate the new agreement.
3. The complainant only has to show that there was a relationship of trust and confidence between the wrongdoer and the complainant, and that the contract calls for explanation.
4. In order to avoid being fixed with notice of undue influence where a lender takes security for a loan, they should take the reasonable steps identified in Royal Bank of Scotland plc v Etridge (No.2)[2001].
5. The primary remedy for undue influence is rescission.
6. The remedy will generally be lost where the parties cannot be restored to their pre-contractual situations; where the contract has been affirmed after the influence has ceased, if there has been delay or if there is a bona fide purchase for value of the subject matter.
