Tort Law – Assignment 1

John William Salmond defined tort law as “a civil wrong in which the remedy is a common law action for unliquidated damages, and is not exclusively the breach of trust or other merely equitable obligation”(Salmond,). A civil law concerning duty of care and dealing with issues within society is what defines tort law. Tort law can be split into different categories including negligence, trespass, defamation and nuisance. The main torts are negligence and nuisance (Tort – the different types of tort, LexisNexis, 2022). Negligence is defined as not giving enough attention or care to someone or something that a person is responsible for, an example of this could be a paramedic not adequately looking after the patient and giving them the best care possible or neglecting to care for that person at all (Negligence, Cambridge University Press, 2022). In tort law there is said to be two types of law nuisance. The first one is a public nuisance, this is defined as an act committed that endangers or obstructs the public, such as endangering life or property. The second is a private nuisance, which is said to be done by a person on their own property that they are allowed to do but then becomes a nuisance when the person extends out of the boundaries of their own property (Nuisance, Thomson Reuters Practical Law, 2022). When a Tort is being considered, the judges in the courts would need to consider the persons past, present and future in order to determine if a tort had been committed, this is shown in the case of Woodroffe-Hedley v Cuthbertson [20 June 1997]. 

Duty of care is defined as the trust and obligation that is put on people in a position of trust to act a certain way towards others (Duty of care, Royal College of Nursing, 2022). In order for a person to sue another person for neglecting their duty of care, it first must be shown that duty of care was owed to that person. The way is which to show this is through the general principle of duty of care which is the Neighbour Principle. The Neighbour Principle is in two parts, the first is that there would be reasonable foreseeable harm and the second is the parties proximity. Both parts need to be shown in order for a person to be able to put a claim against another person on the grounds of neglecting their duty of care (Neighbour Principle, Oxford Reference, 2022). A case that shows negligence in duty of care is the case of Donoghue v Stevenson [1932]. In this case the claimant went into a café with her friend and bought a ginger beer from the café, when she opened the beer and poured the liquid from the bottle into a glass, a decomposed snail was found in the bottle (Donoghue v Stevenson [1932]: Case Analysis, Professional negligence, 2022). 

Within duty of care there is a test called the Caparo Test. This test must include 3 elements in order for the claimant to be able to use it as a means of showing a crime. The first element is that the injury or harm of the claimant can be reasonably foreseen, the second element is that the proximity of the person or party is sufficient, and the last element is that the reason for this is fair, just and reasonable (Tort notes: Breach of Duty, StuDocu.com, 2019). This test was brought about when the case of Caparo Industries PLC v Dickman [1990] passed reasonable foreseeability but failed on proximity. The case facts shows that Caparo Industries has purchased shares in the company Fidelity PLc assuming they would be successful due to the fact that the company showed Caparo that they had made £1.3 million pre-tax profit. It turns out that the company had made a loss of £400,00. Caparo claimed negligence against Fidelity against Fidelity but the case was dismissed due to the fact that no duty of care was owed because of the proximity between the two companies (Caparo Industries PLc v Dickman [1990]: Case Analysis, Professional Negligence, 2022). 

In the United Kingdom there are three main organisations that come under the emergency services, these include the Police Service, the Fire Service and the Emergency Medical Service. The Home Office are the organisation that oversee’s the Police and Fire Services and the Department of Health is responsible for overseeing the NHS (National Health Services) in the UK (Emergency services in the United Kingdom – Statistics & Facts, Statista.com, 2022). 

The Police in the United Kingdom are responsible for preventing crime within the country, the duty of upholding the law firmly and fairly, to keep the Queen’s peace, to bring law breakers to justice, to reassure, help and protect the community and have to be shown to do this with sound judgment, integrity and common sense (The roles and responsibilities of the police, Police Foundation and Policy Studies Institute, Page 12, 1996). The Police and any other emergency service in the United Kingdom and all around the world owe a certain amount of duty of care to the people around them. Depending on the situation, the cause of duty of care can go many ways, this is shown in the case of Robinson v West Yorkshire Police [2018]. In this case a police officer was waiting for backup to make an arrest of a drug dealer when the drug dealer went into a bookmakers shop. The officer did not arrest the drug dealer in the shop in order to keep the people in the shop safe. The arrest was made however, when perusing the dealer, they collided with the claimant (76 year old lady) and caused the lady serious personal injury (Duty of care owed by police clarified by Supreme Court – With a sting in the tail?, DAC Beachcroft.com, 2018). 

The Human Rights Act 1998 is an act in the UK which allows you to defend yourself in the courts and it gives the rights to everyone against the Government, police and local authorities, in order to treat everyone with fairness, dignity and respect regardless of age, race or nationality (The Human Rights Act, Liberty.com,2022). In article 7 of the Human Rights Act 1998 it states that a person cannot be charged with a criminal offence if the action committed at the time was not an actual crime, meaning that the police or other authority has to explain thoroughly what criminal act you have committed or what counts as a criminal act so that you know that you are breaking the law (Article 7: No punishment without law, Equality and Human Rights Commission.com, 2021).

The Fire and Rescue Services Act 2004 outlines the responsibilities and principles in which the fire and rescue services in England and Wales must abide by. It shows the duties and limitations of the fire and rescue authorities providing services throughout England and Wales. Within this act there are a few sections that give greater detail on this, the first ones being sections 7,8 and 9 which outlines the duties given to the fire and rescue services for the UK on how to provide care and gives the duties of the operational response section and sections 11 and 12 shows the power the services have at emergencies in which they are called to (The Fire and Rescue Service Act 2004, Legislation, National Fire Chiefs Council,UKRFS.com, 2020). 

As duty of care is an obligation from one person to another in their care, every emergency service in the United Kingdom and around the world is entitled to give some form of duty of care to the people who ask for their help and the people they care for. This duty is more commonly shown in the case of a doctor, nurse or paramedic or anyone else in the health industry as they have actual patients who’s lives depends on the people who are looking after them to give them the best care possible to get them through the hard times they are enduring. The duty of care for a doctor, nurse or paramedic is to keep to a reasonable standard of care towards the person they are taking care of and to make sure that they can prevent any foreseeable harm from coming to the people they are taking care of (Duty of Care, Journals of Paramedic Justice, paramedic practice.com, 2011). Duty of care was shown to be owed in the case of Sherratt v Chief Constable of Greater Manchester [2018]. In this case it was said that the emergency services had owed a duty of care to a person who went on to commit suicide. This was shown as the emergency services were assumed to have responsibility for the person and had assured the persons mother that they had imposed a duty of care on her child. It was proved that the duty of care in this case was broken and the incident resulted in the death of the person they has assumed care of (Emergency services owe duty of care to individual following 999 call, Jolly R, 2022). 

Reform is said to be looking at something and seeing what can be improved in order to make it better or to improve on what is already there. In 2019 there was a reform put forward in order to improve duty of care within the United Kingdom. This was said to be a new legislation which would outline new harms to care online. The new initiative would pressure companies to make more responsible steps in order to keep online users safe which would intern help to prevent them and other people coming into contact with harm due to their activity online whilst using the companies services. This includes social media platforms, online discussion sites, messaging services and other outlets online (Online platforms to face new ‘duty of care’ in the UK, Out Law News, Pinsent Masons, 2019). 

When researching the definition of duty of care and trying to find out who has duty of care to one another, it has become clear that in some way everyone has a duty of care to one another. The emergency services as a whole has a duty of care to any person who is in danger, who has called 999, or has come to them directly. This has been shown in cases such as Sherratt v Chief Constable of Greater Manchester [2018] and Robinson v West Yorkshire Police [2018]. People in the hospitality business could also be said to have a duty of care as well. This has been shown through the case of Donoghue v Stevenson [1932].  A tort is a section of the law that can be split into sections in order to help prove different types of crimes have been committed, this then links into the Human Rights Act as a new tort cannot be brought about unless the Human Rights Act allows it. Finally, a duty of care has to be proven by multiple different elements in order for someone to use this as a reason for a crime being committed or an action to be brought against said person. 
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