SPECIALIST EMPLOYMENT LAW - CLAIRE ATHERTON - CIPD No: 9197894

AC 1.1

Dear Colleague,

Thank you for expressing your concerns regarding the time dedicated to activities related to employment regulation. Your commitment to improving the overall employment experience within the Trust is greatly valued. However, employment law governs the relationship between employers and employees, outlining what employers can expect from their workforce, the duties they may assign, and the rights employees are entitled to within the workplace (CIPD, 2025b).  Recognising that employment regulations are in place to promote important organisational goals and employee welfare is essential, and your role in supporting these aims is invaluable.

According to Cobb (2022) employment laws have advanced greatly over the last century, providing essential legal protection to employees. The Employment Protection Act 1975 introduced rules on unfair dismissal, maternity pay, and redundancy, shaping modern UK worker rights. These laws protect staff from unfair treatment and support healthy employer-employee relations.  However, employment regulations present several challenges, and research by Jordan et al. (2013) indicates that many businesses view them as complicated, which often puts considerable pressure on managers to stay compliant.

The purpose of employment law is to foster fairness and consistency; protect employees from risks like discrimination and unsafe working conditions; set minimum standards for pay, working hours, and leave; encourage equality, diversity, and inclusion; prevent disputes and offer solutions for resolving them (TheKnowledgeAcademy, 2025).
These goals are reflected in laws such as the Employment Rights Act 1996 and the Equality Act 2010, and are supported by organisations like Advisory, Conciliation and Arbitration Service (ACAS).

Employment law establishes crucial expectations for fairness and employee safety, guiding how organisations develop policies and behave. Yet, its impact can be weakened by uneven application among employers, limited awareness among staff, restricted resources, and complex legal systems (Atkinson, 2024). While the law meets its formal objectives, genuine workplace fairness and wellbeing require proactive action that goes beyond simply following rules, and your role as a People Management Officer within the Trust is key to ensuring we can deliver for our employees.

In conclusion, while employment regulation may require substantial time and attention, it is essential for safeguarding individual rights, promoting organisational stability, and fostering a fair, constructive work environment. Rather than existing apart from efforts to enhance the employee experience, regulation frequently enables such improvements.
I welcome the opportunity to explore methods for streamlining these processes, ensuring we uphold compliance while advancing strategic, value-added initiatives.  I will arrange a mutually convenient time for us to discuss this in more detail.

Regards

Claire

AC 1.2

Dear Colleague,

Prior to Brexit, the European Court of Justice (ECJ) served as the highest court in the European Union (EU). Its decisions greatly influenced UK employment law, ensuring that EU laws were interpreted and applied consistently among member countries, with UK courts bound to follow its rulings (European Union, 2023; Koukiadaki, 2024; Syrpis, 2022).  

According to Ferguson (2020) prior to Brexit, the ECJ held a central and significant role in developing UK employment law, especially in advancing workers’ rights and protections. The ECJ made sure that EU employment directives, such as those concerning working time, equality, and transfers of undertakings, were interpreted uniformly by all member states and enforced effectively by national courts, including those in the UK. UK courts frequently referred questions to the ECJ for clarification, and its decisions were binding, requiring UK law to conform to its interpretations.

A key pre-Brexit example of the ECJ overruling UK employment law is Stringer and Others v HM Revenue and Customs (2009), which confirmed that employees can accrue and carry over paid annual leave while on sick leave, directly overturning the previous UK interpretation of the Working Time Regulations 1998 (Marshall, 2009).

Following Brexit, UK employment law remained intact.  It was mostly preserved and modified to maintain consistency. The main legal tool used for this process was the European Union (Withdrawal) Act 2018 giving the UK greater control over future development, meaning that, for now, UK employment law remains broadly similar, but with the potential to evolve independently.  As of 31st December 2020, at 11pm, UK courts are not bound to follow any new ECJ decisions (Daniels, 2022, p.10).

The Retained EU Law (Revocation and Reform) Act 2023 gives the UK the authority to select which EU laws it retains. According to Daniels (2022, p.10) most EU laws continue to apply unless a future government chooses to repeal or modify them, so legal decisions made before Brexit remain valid and are good law until UK courts or Parliament decide otherwise.

For instance, TUPE rules shaped by ECJ decisions still safeguard employees when businesses transfer ownership. However, because of the Retained EU Law (Revocation and Reform) Act 2023, the UK now has the power to change or remove these protections. This shows that laws originating from the EU are still effective, but they can be altered by the UK government (Cabrelli, 2020).

I trust this clarifies how judgments issued by the ECJ before the UK's exit from the EU in 2020 are regarded.  Please reach out if you require further information.

Regards

Claire





AC 2.1

Dear Colleague,

Thank you for raising the topic of occupational requirements.  It is a significant subject, especially when considering how to meet both operational demands and legal responsibilities within the Trust.

The Equality Act 2010, as stated by GOV.UK (2013), protects people from discrimination at work and in society. In accordance with CIPD (2025a) and the Equality Act 2010 applicable in Great Britain, discrimination law safeguards individuals from unjust treatment based on nine protected characteristics: age, disability, gender reassignment, marriage or civil partnership, pregnancy or maternity, race, religion or belief, sex, and sexual orientation. The legislation prohibits direct and indirect discrimination, harassment, and victimisation in the contexts of employment, education, and service provision. Protections extend to individuals connected to someone possessing a protected characteristic, such as a relative or friend, and to those who have reported or supported another’s complaint regarding discrimination (GOV.UK, 2010). The Equality Act 2010 generally renders it unlawful to require that any job be performed exclusively by a man or a woman, classifying such requirements as direct sex discrimination.  Equality and Human Rights Commission (2024) notes recruitment processes must remain impartial, focusing exclusively on candidates’ abilities, experience, and suitability rather than on protected characteristics such as sex. Nonetheless, the Act provides for a “genuine occupational requirement” (GOR), which allows employers to specify a particular sex for a role only if it is essential to achieving a legitimate objective and intrinsic to the role’s nature. This constitutes positive action.

According to ACAS (2024a) within our NHS Trust setting, genuine occupational requirements are often based on patient dignity, privacy, and wellbeing. For example, requiring a female nurse or healthcare assistant for intimate care of female patients is lawful if patients would reasonably object to male staff. The Trust must show this requirement serves a legitimate aim, such as protecting dignity, and is proportionate, with no less discriminatory alternatives. Gender-specific roles may also be justified in services like sexual health clinics or specific wards to meet patient needs.

In summary, a role may specify a particular sex only in rare, justified cases under the Equality Act 2010, recruitment should otherwise be open to all. In Mr S Donnelly v PQ (2023), Ingham and Scott (2023) found that applying a ‘genuine occupational requirement’ and discriminating a male carer, caring for a disabled woman was not lawful or a proportionate means to achieving a legitimate aim.  We must therefore take considerable care. 

I am available to review roles with you to assess whether a genuine occupational requirement applies.

Regards

Claire






AC 2.2

Dear Colleague,

Thank you for your request to regrade two Healthcare Assistants (HCAs) from Band A to Band B. Although their contributions are appreciated, several legal issues must be addressed before approval.

The Equality Act 2010 requires employers to provide equal pay for work of equal value. This means men and women who perform the same or similar jobs must receive identical pay and employment terms, unless there is a clear, legitimate reason for any difference. Equal work includes ‘like work’ requiring similar tasks, knowledge, and skills, ‘work rated as equivalent’, or ‘work of equal value’, where roles may differ but are comparable in terms of effort, skill, and decision-making (CIPD, 2025c).  NHS Employers (2025) states that neglecting equal pay within the Trust may result in reputational damage and costly legal proceedings. Previous cases against other NHS trusts, such as Hartley v Northumbria Healthcare NHS Foundation Trust (2009), illustrate the potential consequences of inconsistent pay policies.

An equal pay risk exists if two male HCAs are upgraded while most HCAs, primarily women, remain on Band A despite similar roles. This could lead to sex discrimination or equal pay claims unless a genuine material factor defence is proven. Under Section 69, the sex equality clause does not apply if the employer demonstrates that pay differences stem from a significant, non-discriminatory factor (Government Equalities Office, 2022).

According to NHS Employers (2025), compliance with legal and equal pay obligations requires that Band B roles demonstrate substantive differences from Band A in terms of responsibility, skills, duties, or accountability. It is therefore essential to apply the NHS job evaluation scheme to determine, through objective and non-discriminatory criteria, whether re-banding is justified. Decisions must not be influenced by personal preference or the availability of funding, as surplus budgets alone cannot lawfully justify higher pay where roles remain unchanged. As highlighted by NHS Employers (2025b), job evaluation underpins fair and consistent pay banding across the NHS by systematically assessing the demands of a role; however, its effectiveness depends on robust local implementation, transparent processes, and clear audit trails – see Appendix 1. Failure to apply the scheme correctly risks undermining organisational trust, exposing the Trust to financial liability, and increasing the likelihood of equal pay claims. It is also critical to recognise that job evaluation assesses the role itself rather than individual performance or workload, reinforcing the need for accurate and regularly reviewed job descriptions to ensure lawful and defensible pay decisions.

Staff recognition matters, but we must comply with the Equality Act 2010. Approving this request without proof of substantial differences in Band B roles could pose legal risks for the Trust. I'm available to help review roles and find compliant solutions.

Regards,

Claire





AC 3.1

Dear Colleague,

Thank you for drawing my attention to the potential constructive dismissal claim. This is particularly pertinent where there have been changes to working arrangements.  

Brodie (2024) explains that, under the Employment Rights Act 1996, constructive dismissal occurs where an employee resigns in response to an employer’s fundamental breach of contract. Wilson (2026) adds that this may include imposing contractual changes, such as working hours, without consent or proper consultation, or otherwise breaching the implied term of mutual trust and confidence. If the change is significant (e.g. day to night shifts or a material increase/decrease in hours), the employee objects (including working ‘under protest’), seeks resolution, and then resigns because the breach is not remedied, a claim may follow (Daniels, 2022, pp.182–183).  However, Citizens Advice (2025) notes that a claim is less likely to succeed where the changes are fair.  For example, the contract contains a flexibility clause permitting reasonable changes to hours; the employer consulted and acted reasonably; or the change was made to avoid a worse outcome (like, redundancy). The key issue is whether the Trust’s conduct was so serious that it undermined the employment relationship. Another consideration is how long the employee has worked for the Trust.  An employee usually needs two years’ service to claim constructive dismissal, unless the claim concerns an automatically unfair reason or discrimination.

Hart v St Mary’s School (Colchester) Ltd UKEAT/0305/14 (CIPP, 2015) shows that unilaterally changing contracted hours may breach the implied term of mutual trust and confidence.  The Employment Appeal Tribunal held that altering Mrs Harts hours of work was a breach.
According to ACAS (2025) Constructive Dismissal claims are subject to strict time limits. Most must be lodged within three months less one day of the effective date of termination (usually the resignation date or, where notice is given, the last day of the notice period). Claims submitted late are normally “out of time” unless exceptional circumstances apply. The claimant must also notify ACAS and complete Early Conciliation, which can extend the deadline. While some claims have a six-month less one day limit, the three-month less one day limit applies here.

In summary, the claim will depend on whether the change of hours was a repudiatory breach of contract and whether the employee resigned because of it. It is important to consider if the change significantly affected work life balance or pay.  You should review the contract terms, the scale of the change, and the process followed.  I am happy to review the facts with you.

Regards

Claire









AC 3.2 

Dear Colleague,

Thank you for sharing your proposed approach to the reorganisation. I understand the need to move quickly, however, selecting and dismissing the lowest performing staff with minimal consultation would create significant legal risk (Kumar, 2023). Redundancy processes must follow UK employment law to ensure employees are treated fairly and we must ensure we abide by these here at the Trust.  

CIPD (2024a) explains that section 139(1) of the Employment Rights Act 1996 defines redundancy as a dismissal arising mainly because the employer is closing (or planning to close) the business or workplace, or because it has reduced (or expects to reduce) the need for employees to carry out work of a particular kind, either generally or at the employee’s work location. The Employment Rights Act 1996 also requires a fair, transparent selection process using objective criteria to reduce the risk of unfair dismissal claims.

As 50 roles are proposed to be removed as part of the reorganisation of the Trust, the Trade Union and Labour Relations (Consolidation) Act 1992 requires collective consultation where an employer proposes 20 or more redundancies within a 90-day period at one establishment (Legislation.gov.uk, 2011). This involves consulting recognised trade unions or elected employee representatives and providing prescribed information, including the reasons for redundancy, the number of employees affected, the proposed selection process, and redundancy payment arrangements, with the aim of seeking agreement. According to ACAS (2024c), consultation must begin at least 30 days before the first dismissal where 20–99 redundancies are proposed, and the Trust must demonstrate that consultation has been genuine and meaningful, even where agreement is not ultimately reached. Failure to comply may result in Employment Tribunal claims and protective awards of up to 180 days’ pay per employee, regardless of length of service. We must also carry out individual consultation after collective consultation.  Employee suggestions may help avoid or reduce redundancies, so they should be considered.

Under the Employment Rights Act 1996, redundant employees are entitled to contractual notice or statutory minimum notice (whichever is greater) and may receive payment in lieu where the contract permits. Employees with two years’ continuous service are generally entitled to statutory redundancy pay, based on age, service and weekly pay, subject to statutory limits (Cabrelli, 2020; Astra Emir, 2022).

In Williams v Compair Maxam Ltd (1982), the Employment Appeals Tribunal confirmed redundancies must involve consultation and objective selection criteria (Croner-i, 2019).  Moving quickly is understandable, but minimal consultation and performance-only selection increase legal risk. A fair process protects the Trust; I can help put one in place.

Regards

Claire





AC 3.3

Dear Colleague, 

In response to your enquiry about merging the pharmacy services, the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) is likely to apply. TUPE covers situations where a service transfers to another employer and retains its identity (Hameed, 2024), which would likely be the case if our Trust assumes responsibility for a centralised pharmacy service continuing the neighbouring Trust’s functions.

According to ACAS (2024c) TUPE safeguards employees’ rights when a business or service transfers to a new employer. TUPE applies where the transferring undertaking or service is based in the UK, regardless of the size of the organisation, and can apply across the public sector, private sector, and charitable organisations. The regulations primarily protect employees and may, in some circumstances, extend protections to workers, making this a legally complex area that requires careful management. Employees assigned to the transferring service from the neighbouring hospital automatically move to our Trust with their existing employment rights preserved (ACAS, 2024c).  This includes the preservation of continuity of service, employment contracts, trade union recognition, collective agreements, and all associated rights and obligations arising from the employment relationship (Daniels, 2022, p.211).  Neither us nor the neighbouring hospital can selectively decide which employees transfer (ACAS, 2024c).  It will therefore be important that we manage the transition carefully, ensuring legal compliance while supporting and integrating transferring employees positively and professionally.

Under TUPE, a dismissal is automatically unfair if the sole or principal reason is the transfer, unless the employer can show an economic, technical or organisational (ETO) reason that entails changes to the workforce. This protection is not subject to a time limit (Cabrelli, 2020; Daniels, 2022, pp.211-212).  

During a TUPE transfer, employers are legally required to inform and consult with affected employees or their representatives about any proposed measures. Failure to comply may result in Employment Tribunal claims and protective awards (ACAS, 2024b). Consultation is particularly significant where two NHS pharmacy services merge, as staff may experience organisational change, altered reporting structures, longer travel times, revised flexible working arrangements, parking or transport challenges, and the need for effective team integration. Through consultation, employees can ask questions, propose alternatives, and explore redeployment or flexible working options. This process helps to minimise disruption and sustain positive employment relations (ACAS, 2024b).

In Metropolitan Resources Ltd v Churchill Dulwich Ltd (2009), the Employment Appeal Tribunal confirmed that TUPE protections may continue to apply where services continue under a new provider, which is relevant to NHS merger arrangements (Casemine Editor’s Desk, 2009; CIPD HR INFORM, 2024). 

ACAS (2024d) provides a TUPE transfer checklist that you may use as a helpful guide should the transfers proceed – see Appendix 2.

Regards

Claire


AC 4.1

Dear Colleague,
 
Thank you for your enquiry regarding holiday pay arrangements for bank nursing staff. It is important that holiday pay for our bank workers is calculated fairly and in line with current employment legislation to ensure consistency and minimise legal risk.

The Working Time Regulations 1998 established the statutory framework for working hours, rest periods, and paid annual leave in the UK. Introduced following the European Working Time Directive, the regulations are intended to protect workers’ health, safety, and wellbeing (CIPD, 2024c).

According to Daniels (2022, p.86) from 6 April 2009 under the regulations, workers are entitled to a minimum of 5.6 weeks paid annual leave every year, including bank holidays where applicable. For part-time, bank, and casual workers, holiday entitlement is calculated proportionately based on hours worked, and this leave must be paid.  Calculating holiday pay can be more complex for workers with irregular hours or zero-hours contracts, like our nurse bank staffing team, as it may not always be clear whether periods without work reflect annual leave or simply a lack of available shifts. To address this issue, GOV.UK (2024) notes reforms to the Working Time Regulations 1998 were introduced from 1 January 2024 to simplify the calculation of holiday entitlement and holiday pay. The changes introduced legal definitions for irregular hours and part-year workers, alongside revised rules on holiday accrual and rolled-up holiday pay. Under the updated regulations, holiday entitlement for these workers (which includes our nurse bank staff) is accrued at 12.07% of the actual hours worked during each pay period.

Our bank nurses work irregular hours and are legally entitled to paid annual leave.  Holiday pay ensures they are not financially disadvantaged when taking rest periods and supports staff wellbeing, work-life balance, and safer patient care (NHS Employers, 2024).  Holiday pay is also a key issue of fairness and equality. Although bank nurses work flexibly, they often perform the same roles as permanent staff, and providing appropriate holiday entitlement supports consistent treatment, staff morale, and good employment practice (Cabrelli, 2020; CIPD,2024b; CIPD, 2024c).  

From an organisational perspective, accurate calculation of holiday pay reduces the risk of unlawful deduction from wages claims and Employment Tribunal disputes. Case law, including Bear Scotland Ltd v Fulton (2014), confirmed that workers are entitled to receive their normal remuneration during annual leave, reinforcing the requirement that paid leave reflects regular earnings (Daniels, 2022, p.87).

Please reach out if you wish to discuss this in more detail.

Regards

Claire





AC 4.2

Dear Colleague,

Thank you for your enquiry regarding maternity leave and shared parental leave (ShPL). Both provide statutory protections for parents but differ in structure, with maternity leave covering your post‑birth leave and ShPL allowing this leave to be shared with your partner (Daniels, 2022, pp.101–106).

According to CIPD (2026) all employees are entitled to maternity leave regardless of length of service or working hours.  Eligible employees may take up to 52 weeks’ maternity leave, consisting of ordinary and additional maternity leave, with no qualifying period, however, maternity leave cannot begin earlier than the 11th week before the expected week of childbirth. A compulsory two‑week period immediately after birth forms part of maternity leave, during which it is unlawful for the employee to work.  Eligibility for statutory maternity pay requires 26 weeks continuous service and is payable for up to 39 weeks, starting at 90% of average weekly earnings and then reducing to the statutory rate or 90% of earnings (whichever is lower) (GOV.UK, 2025).

CIPD (2026) notes that Shared Parental Leave (ShPL) allows eligible parents to share up to 50 weeks of leave after the compulsory two-week maternity leave period taken by the mother. It applies to opposite-sex and same-sex couples, including adoption and surrogacy arrangements, and parents do not need to work for the same employer. ShPL is created when maternity leave is curtailed and can be taken separately or together. According to Maternity Action (2024) to qualify for ShPL you must have at least 26 weeks’ continuous service by the 15th week before the expected week of childbirth and remain employed up to the week before ShPL begins. Your partner must also meet the employment and earnings test, having worked for at least 26 weeks in the 66 weeks before childbirth and earned at least £30 a week on average in 13 of those weeks. You must take two weeks’ compulsory maternity leave, after which up to 37 weeks of statutory shared parental pay is available to share with your partner (Maternity Action, 2024).  Employees taking Shared Parental Leave may receive Statutory Shared Parental Pay at the statutory rate or 90% of earnings (whichever is lower) (GOV.UK, 2025).

Shared Parental Leave (ShPL) offers greater flexibility in how you arrange leave but involves more administrative requirements and eligibility conditions. Financial factors should also be considered, as enhanced maternity pay may not apply to ShPL. When choosing between options, you may wish to consider the financial impact, childcare preferences, recovery and wellbeing and the value of shared leave (Hamilton, 2023; Maternity Action, 2024).

I hope this information helps.

Regards

Claire






AC 4.3

Dear Colleague,

Thank you for your email regarding the newly appointed administrative officer’s request to work from home three days per week.  According to Daniels (2022, p.71) legislation providing employees with a statutory right to request flexible working was first introduced in 2003 initially applying to employees with children under the age of six who required flexibility for childcare purposes.  However, following the introduction of the Employment Relations (Flexible Working) Act 2023 and the Flexible Working (Amendment) Regulations 2023 in April 2024, all employees now have the right to request flexible working from the first day of employment. This includes requests to change working hours, working patterns, or location (Daniels, 2022, p.71).  Cheng (2024) notes employees may make 2 requests in any 12-month period. 

According to Daniels (2022, p.72) upon receiving the request, we must consult with the employee about their proposal and while there is no legal right for them to be accompanied, allowing this reflects good practice on our part.  The request must be handled reasonably and decided within two months, including any appeal period, considering any disability-related adjustments, and exploring concerns or alternatives.  Requests should be approved unless there is a valid business reason for refusal.  Where declined, a clear business justification must be provided (ACAS, 2024e; Quilliam, 2024; Daniels, 2022, p.72).  

While your concerns about the potential impact on service delivery and team performance are understandable, the request must be considered fairly, reasonably, and in line with employment law and organisational policy (CIPD, 2025b). This is illustrated in Thompson v Scancrown Ltd t/a Manors (2021), where a flexible working request was refused on operational grounds, but the Employment Tribunal found this amounted to indirect sex discrimination (Ferguson, 2022). The case highlights the need to balance business requirements with employees’ rights and ensure decisions are fair, reasonable, and legally compliant.

According to ACAS (2024e), key considerations include the impact on the employee and business, including benefits, challenges, and the effects of refusal.  Requests may only be refused on statutory grounds such as cost, operational impact, staffing limitations, planned structural changes or any other grounds determined by the Secretary of State through regulations.  However, if the request is approved, the agreed changes must be confirmed in writing with a start date, as this constitutes a permanent contractual variation (Daniels, 2022, p.72).

ACAS (2024e) notes where multiple flexible working requests are received, they should be managed fairly and consistently, considered in order of receipt and based on feasibility rather than personal circumstances. To support service delivery, options such as a trial period or clear remote working guidelines may be considered (Employment Team, 2019; CIPD, 2025d).  See Appendix 3.

Regards

Claire
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APPENDIX 2 (ACAS, 2024d)

TUPE transfer plan checklist for the new employer

This transfer plan checklist is to be used by the new employer (the employer taking on an organisation or service under TUPE). 

You can adapt the checklist to meet your needs, although by law certain steps must be followed. It's a good idea to follow all the steps and use this checklist alongside Acas’s advice on handling a TUPE transfer.  

Remember to communicate with your staff and their representatives throughout the transfer.

----------------------------------------------------------------------------------
TUPE transfer plan checklist
Consider the transfer

· Check if TUPE applies to the transfer.
· Identify who will transfer (in a service provision change this includes who is part of the organised grouping of employees).
· Identify all benefits and risks the transfer could bring and what it might achieve for the company and affected employees. 
· Check if the old employer is insolvent or in administration and how that might affect your decision.
· Consider whether any changes in working practices (‘measures’) may be needed to make the service work efficiently. 
· Assess whether there could be a risk of redundancies after the transfer and include this in the decision-making process. 
· Ask for any due diligence information from the old employer.
· Get warranties and indemnities from the old employer. 
· Calculate all the running costs and liabilities.
· Decide if any assets or equipment will transfer. 
· Decide if a change in location might be needed.
· Find out if equipment will need to be sourced and put in place for transferring employees. 
· Consider setting aside a contingency fund for unexpected additional expenditure. 
· Develop a timeframe for conducting the transfer.
· Inform any recognised trade union or elected representatives about the possibility of a transfer. 
· If there is no recognised trade union or authorised employee representatives, arrange an election of employee representatives with your affected employees to inform and consult on the possible transfer. [This is a mandatory step]. 
· Consider how you’ll keep staff informed about any transfer plans. 
· Consider how you’ll manage the transfer and keep staff motivated if your bid is successful. 
· Decide whether to submit a bid for the contract or organisation based on all the information provided. 

Prepare for the transfer
Employee liability information (ELI) 

· Identify and agree which employees are to transfer. 
· Request and check the employee liability information (ELI) from the old employer. 
· Check warranties and indemnities provided by the old employer are correct. 
· Consider asking the old employer if you can visit their workplace or organisation and speak individually with transferring employees about the transfer and their current terms and conditions. 
· Where possible, check that the information received from the transferring employees matches the employee liability information (ELI) supplied by the old employer.
· Check and resolve any inconsistencies with the old employer. 

Inform and consult about the transfer

These steps are mandatory.

· Identify and agree which employees are to transfer.
· Consider asking the old employer for permission to inform and consult with their recognised trade union or elected representatives about the transfer.  
· Inform and consult with existing affected employees about the transfer, including those who may be away from work on holiday, sickness or parental leave and those who are not transferring but whose work may be affected.
· If there is no recognised trade union or authorised employee representatives, arrange an election of employee representatives with your affected employees to inform and consult on the transfer. 
· Give new employee representatives paid time off for representation duties and TUPE training.
· If you have fewer than 50 employees in your organisation or fewer than 10 employees transferring – you must inform and consult directly with affected employees if there are no trade union representatives or elected representatives. 
· Inform the old employer about any changes in working practices which you’re considering for the affected employees who will be transferring to your organisation. 
· Consult with employee representatives about how good relationships can be maintained after the transfer. 

Transfer of terms and conditions

· Assume all employee terms and conditions transfer unless you get different legal advice.
· In the rare event that it’s impossible to continue offering some terms and conditions to transferring employees, for example bonuses offered in shares with the old organisation, you should discuss with the old employer how to provide an equivalent alternative. 
· Prepare payroll and HR systems for the transferring employees. 
· Check pension requirements and seek advice where appropriate, and/or set up new pension arrangements. 
Post-transfer redundancies

· Decide if there will be sufficient work after the transfer for all affected employees. If you identify a potential risk of redundancy, consider ways to minimise the impact of this.
· If necessary, prepare for potential post-transfer redundancies, and if there are 20 or more redundancies proposed, ask the old employer for permission to begin pre-transfer consultation if appropriate.

Planning induction for transferring employees

· Prepare an induction package for the transferring employees and a full briefing about their role including who their line manager will be. 
· Make sure employees are aware of any changes (‘measures’) you’re proposing to make
· Appoint staff to act as mentors to help the new employees settle in and answer questions. 
· Identify any initial training needs for the transferring employees and organise any necessary training.
· Ensure that all working areas and equipment are ready and working for the day of the transfer. 
· Check if there are any reasonable adjustments needed for any of the transferring employees.

Communicating with staff and customers

· Plan communication messages, question and answer briefing sheets, for existing employees and transferring employees for the day of the transfer.
· Inform customers about the transfer and any impact this may have on the services they receive. 

The transfer day

· Welcome the new employees into the organisation and introduce them to any new team members and their line manager. 
· Check that all expected employees have arrived for work and are welcomed into the new company. 
· Meet or talk with all affected employees to find out if there are any problems.
· Begin the induction process and ensure that mentors are available to answer questions. 
· Provide training for any new equipment, and check that new employees have all they need to carry out their work. 
· Let the transferring employees know who to contact about any concerns with their terms and conditions transferring across and resolve any issues at an early stage.

After the transfer

· Within 60 days of the transfer, confirm that transferred employees have the right to work in the UK.
· Continue to consult with representatives and affected employees where potential redundancies are proposed. 
· Continue to consult with representatives and affected employees about any changes in working practices (‘measures’). 
· If there’s any risk of making redundancies, you must select employees in a fair way and not disadvantage the staff who’ve transferred over employees who’ve worked there longer.
· Continue to communicate with affected employees to make sure they remain motivated, feel supported and have the resources they need to do their job and settle successfully into the organisation. 
· Check that all employees are able to carry out their work and meet business needs so that the organisation or service continues to perform to the same standard as before the transfer.
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This poster has been developed to support employers with the successful
delivery of job evaluation as well as featuring some of the common pitfalls.

Partnership working

1. Appoint management side and staff side leads.

2. Ensure staff side panellists are released from their substantive roles to
undertake JE panels with adequate administrative resources made available.

3. Agree a job evaluation (JE) policy in partnership, in line with the JE Handbook.

(o]

4. JE leads ensure there is a robust process of feedback and continuous
improvement and consistency between and amongst panels.

5. Involve JE leads in service reconfiguration/redesign and keep them up to date.

Trained practitioners
6. Ensure you have sufficient trained JE practitioners.

7. Offer regular refresher training and allow sufficient paid time off
to undertake JE work.

Implement robust systems to record all JE outcomes.

Provide regular JE reports to your local partnership forum /
joint negotiating committee.
Keep good records of JE, including review and re-evaluation.

Ensure a designated officer is responsible for the administration
of JE panels.

Implement a quality checking process for job description and consistency
checking process for JE outcomes.

Common pitfalls

Short cutting job matching by not matching all the factors.
Using informal methods and not consistency checking your results.

Matching jobs without complete job information or without staff side panel members.

Forgetting to regularly review job descriptions and/or not re-evaluating them when
they change.

() NHS Employers

Use this list alongside the job evaluation ) www.nhsemployers.org

self-assessment checklist: [@ enquiries@nhsemployers.org
nhsemployers.org/job-evaluation-self-assessment-checklist 3 @nhsemployers
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Respoding to a formal flexible working requet

Has the employee made a flexible working request in
writing setting out their requested working pattem? -

"

Ask the employee to make their request in witing, detailing their
requested working patten.

e TR

No

\’

Schedule a meeting with the employee to discuss the request. Confirm if you allow them to be accompanied.
Note - itis okay to discuss alteratives or comprormises to the patter requested.

~/

Can the request be agreed after the meeting?

Consider offering a trial period to
assess the suitabilty of the requested
flexible working patern.

‘Trial period agreed. Set review date and review
‘with the employee.

Can the request be agreed after the tral period?
* o
Notify the employee that the request

cannot be agreed.State the statutory
‘ground? for refusal and why it applies.

Notity the employee that the request
cannot be agreed. State the statutory
ground® for refusal and why it applies
Confirm i you offr aight of appeal.

Schedule appeal hearing to consider
the appeal.

s the appeal upheld after consideration?

Confirm if you offer a right of appeal.

|

Confirm to the employee the appeal is
ot upheld setting out relevant reasons.

* According to Gov.uk employers can reject an application for any of the following reasons:

« extra costs that will damage the business.

« the work cannot be reorganised among other staff

« people cannot be recruited to do the work

« flexible working will affect quality and performance <
« the business wil not be able to meet customer demand

« there’s a lack of work to do during the proposed working times

« the business is planning changes to the workforce.
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