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There are many issues underlying criminal law. Therefore, there are multiple defects within the law to be pointed out. To elaborate, the law of homicide in England and Wales is considered to be unstable. Generally, the two defences regarding homicide are murder and manslaughter. Most homicides have to fit into one of these offences, categorising them in a blunt fashion. Subsequently, it is difficult to define the crime as each offence has to evaluate behaviour and levels of criminality. Most unlawful homicides have to be classified into one or the other offence. (Law Commission, 2005). 


Moreover, criminal law is forever changing as our values change throughout time. It can be seen that the law regarding homicide is in need of reform. There are two main factors to cover when discussing the reform of homicide, one which is whether or not it is certain and consistent, and to also take into consideration the social values from society. Roberson. C et al (2014). In order to maintain the reform of law, Parliament set up the Law Commission as an independent law in 1965, which kept the law of England and Wales under evaluation and to recommend reform. According to the Law Commission (2003), the law governing homicide is in need of review. It emphasises that the current law has proven to show difficulty throughout the legal systems. 


The existing law has been continually changed therefore, making the law uncertain. Although the current laws may have been valued since the seventeenth century, over time it has shown it is in need of legal changes and has yet to be reformed. An issue with the law governing manslaughter is how the courts have tampered with definitions. Previous cases have exemplified the case law to determine the argument for new cases. Feedback from victims’ families caused controversy regarding the law on manslaughter by arguing the substantive law governing manslaughter is in need of reform by conveying sentences were unfair as defendants should have received longer imprisonment. Therefore, to add to the law of manslaughter would be considered inaccurate, as manslaughter is already an “over-broad offence”. This emphasises the controversy surrounding manslaughter. The Law Commission (2006).


To elaborate on the idea of manslaughter being “over-broad”, the defence has a wide variety of issues. Involuntary manslaughter presents issues in the context regarding the defences of ‘negligent’ and ‘reckless’ manslaughter. These factors have been exchanged with judgements. Additionally, problems with defining recklessness have also caused controversy within the court, as the two separate forms of mens rea had formed together. Both of these elements of manslaughter cause the jury to have issues with underlying which category to decide upon, as the range of manslaughter is too broad. Journal of Criminal Law (2020). 


The Coroners and Justice Act 2009 implements reformation on consultation rules, regulations, coroner areas and statutory guidance in England and Wales. As a part of implementing coroner reforms, it is important to recognise the fundamental issues. The changes introduced by the Coroners and Justice Act 2009 verified that there is a lack of stability in England and Wales, an absence of public guidance or supervision and above all an absence of clear virtue for bereaved families to join in the procedure. The act on corners and criminal justice has made further issues throughout criminal law such as the partial defences. Ministry of Justice (2013). 


An issue to elaborate on is how the Law Commission stated the law on murder was in an unstable state and there was need of review on parts of the partial defences. The law governing homicide is considered uncertain, including major problems with the partial defences such as diminished responsibility and loss of control. Section 52 of the Coroners and Justice Act 2009 replaced the definition of diminished responsibility in Section 2 of the Homicide Act 1957. Within the defence of diminished responsibility, issues regarding the ‘recognised medical condition’ show how it does not completely have the ability to be relied upon to present abnormal behaviour of mental functioning, whilst being acknowledged as a medical condition adequate enough to be left to the jury. The Crown Prosecution Services (2019). 


A case which demonstrates issues with the partial defence of diminished responsibility is the Dowds v The Queen (2012) case, in the Court of Appeal. The defendant caused fatal stab wounds, thus killing his partner under the influence of alcohol. This case illustrates issues on whether the defendants voluntary intoxication is able to give potential defence of diminished responsibility on an indictment for murder. The amendments from section 2 Homicide Act 1957 clarify that voluntary and temporary intoxication gives rise to diminished responsibility, therefore diminishing murder to manslaughter. This conveys how intoxication is a “recognised medical condition” amongst section 2(1)(a) of the Homicide Act as altered. In the course of deciding if the defendants voluntary drunkenness was accountable, issues in regard to intention became difficult to decide whether intent had been present. England and Wales Court of Appeal (Criminal Division) Decisions (2012).  


Lord Bridge emphasises there are issues with applying intention in court. He states, “intention is something quite distinct from motive or desire”. The Court of Appeal recognised cases of indirect intent valued great difficulty. R v Nedrick is a case dealt with mens rea in murder. It provided ability to find where intention is apparent. Although, the misdirection caused issues by wrongly phrasing the ‘substantial risk’ as it regarded difference between intention and subjective recklessness vague. It can be argued ‘intent’ does not by definition have the same interpretation in every circumstance within criminal law. These types of issues with intent are still present in court today. Parsons (1998). 
The law concerning intention is dealt with differently in other law jurisdictions around the world. Australian Courts imply they widely avoid issues English counterparts deal with, regarding intention. The Australian Courts emphasise England and Wales struggle with defining intention as an element of murder. Australian Courts do not feel the need to refer to intention the same way English counterparts do when relating to causing death or injury. It is proven to be problematic when relying on the results of intention. It can be seen from other perspectives intention in England and Wales is considered unreliable therefore, it is used more effectively in other law jurisdictions. Elliot (2005). 

Furthermore, problems also occur from the partial defence of loss of control. The defence of loss of control has presented disadvantages along with its other factors in legislation. It is not justified clearly, causing a common argument of review becoming necessary. It can be seen that the loss of control is overly lenient, leading a judge to rely on the jury to conduct a verdict when the case information is trivial. Within the court, prosecutors should observe whether adequate proof exists to show the killing stemmed from loss of control. It is unnecessary to examine further components if the first partial defence cannot be met. In the case R v Dawes, Hatter and Bowyer (2013), the second defendant (H) had violently stabbed his victim after the break-up of their relationship. The judge pronounced the defence of loss of self-control should not be left to the jury, due to the fact there was poor evidence to argue. This suggests loss of control has caused confusion within the court, specifically with problematic cases. England and Wales Court of Appeal (Criminal Division) Decisions (2013). 


As a part of the Law Commission’s recent reform suggestions for the law governing homicide, they declared first degree murder should result in the defendant having intention to cause grievous injury, whilst also being neglectful of the danger of causing death, resulting in a mandatory life sentence. The recommendations for second degree murder include the defendant having intention to kill as well as having partial defences of loss of control and diminished responsibility, resulting in discretionary life sentence. This would mean manslaughter would be more specific. Manslaughter would proceed to imply an objective to defendants, however they would only be responsible if they had the ability to understand the risks involved. The Government decided that the Law Commissions structure for homicide would not fall into place in 2011, as it was the wrong time to implement such a fundamental reform of criminal law. This suggestion for reform was rejected by the government. The rejection of law reform proposals have an impact on case law in England and Wales, as the law governing homicide is unstable and insufficient. Taylor et al (2018). 

Over recent years, the government has rejected reform suggestions for the law on homicide. The government believe that the US-style of first and second degree murder would provoke a “murder-lite” grouping for the majority of killings. According to the justice minister, Oliver Heald, the public would not agree to the three-tier structure, as this would resolve in lowering most homicide acts to the second-degree group. Solicitor general’s argue there are no breaches in the current law, the public acknowledge the law is broad, and complicated cases involving intent to kill or cause GBH, partial defences under manslaughter could not be simplified by a new structure. The potential uproar of the publics reaction to the reform of homicide has reasoning behind why suggestions for reform are rejected by the government. Travis (2016). 

In conclusion, it is clear that the law governing homicide is in need of reform due to the many issues it displays in case law. The fundamental problems with the partial defences and the intent required for murder make addressing sentences confusing and difficult. It is unfair that some of the proposals that have been put forward by the law commission have been rejected as these reform methods would benefit the criminal justice system greatly due to having a better functioning law. Although manslaughter is already an over broad offence, it is clear to see that change is in need to prevent complicity within the court. 
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