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INTRODUCTION
The conflict chosen and referred to in this essay relates to the Junior Doctors dispute over changes in contracts of employment and the impact on Junior Doctors working hours and salary.  This dispute occurred in 2016 and became the focus of public attention and the media on a large scale basis.  The threat of striking and the potential impact of industrial action by Junior Doctors would impact the stakeholders  due to the cancellation of non urgent operations by the NHS, this also led to increased waiting lists for non urgent surgery by the NHS.  I have researched the dispute, industrial action and agreements reached between the parties involved.  

The following update was provided by ACAS (ACAS, 2016 ) “Following ten days of intensive talks to seek to resolve the long running junior doctors' dispute, an Acas statement setting out the terms of an agreement has been presented to the government and NHS employers, and to the BMA.   This has now been agreed by all parties as resolving the current dispute subject to securing the support of BMA junior doctor members in a referendum.  Work will be done together by both sides over the next two weeks to finalise the communications with BMA members on all the details of the agreement and their new contract”
Timeline of the dispute and industrial action taken as provided by registered charity Fullfacts.org (online website) (FULL FACT , 2016)
	DATE
	COMMENTS (ACTIONS, NEGOTIATIONS OR DISPUTE UNDERTAKEN)

	October 2013
	Negotiations between British Medical Association (BMA) NHS Employers and UK Government  over new junior doctors contracts 

	November 2015
	Members of BMA voted to strike over disagreement with UK Government

	January and February 2016
	Two strikes took place by Junior Doctors protesting against proposed changes in new contract 

	Feb 2016
	Jeremy Hunt (Secretary of State for Health) announced new changes to take place in August – this resulted in more strikes.

	March and April 2016
	Further strikes by Junior Doctors (following Jeremy Hunt announcement to implement changes in August 2016.    

	April & May 2016
	Strike action paused and “talks” took place between BMA and UK Government.


	May 2016
	Following a number of strikes by Junior Doctors new contract agreed between members of BMA and UK Government (agreed 18th May 2016)




1. What external factors are affecting the employment relationship?

The external factors affecting the employment relationship in this case are considered to be the UK Government.  The UK Government decided to change the Junior Doctors contracts of employment as they were considered to be “out of date” and no longer relevant.   The proposed changes by the UK Government would impact the agreed working hours of the Junior Doctors and the impact of the salary and reward for the hours worked.  The current position at the time was that the Junior Doctors were being paid overtime rates for hours worked during evenings, weekend and bank holidays.  The changes proposed would require the Junior Doctors to work evening and weekends as part of their new contract and no longer eligible for the overtimes rates as previous, although an overall pay increase was proposed around 13%.  The BBC explain that the dispute is over changes in Junior Doctors Contract made by the Government, due to the Government stating the current arrangements were  outdated and unfair due to contracts originally introduced in the 1990’s.  (BBC, 2016a)

The BMA and NHS were also external factors in this dispute, however the BMA were supportive of the Junior Doctors and voted against the changes to the new contracts to be imposed by the UK Government. The ‘all out’ strike was considered to be the first in NHS history. (The Telegraph, 2016).   At this stage the balance of power was considered to be in the hands of the Junior Doctors and no longer in the hands of the Government.  At this stage consideration was not given to the psychological contract between the Junior Doctors and the NHS.   In this dispute, the outcomes were not known and a balance of uncertainty around the future of the Junior Doctors.  However consideration should be given to the shortage of junior doctors, the skills shortages and the labour market and future succession planning.  If the dispute could not be resolved, doctors may have broken the terms of their employment contract, dismissed, terminated their employment,  this in itself would have an impact on the services of NHS around skills shortages and the local labour market.  Again the indeterminancy of the impact of Brexit may have resulted in the shortages of skills from the EU.  In any dispute, consideration should be given to all the external factors.

Employee relations

Taylor cites there are three main parties involved in employee relationships (CIPD, 2016, p. 103):

· Management
· Employees and representatives (trade unions)
· Government

Employee relations describe the relationship between employers/organisations and trade unions.  Traditionally trade unions played an important part in employee relations.  However in the 21st century there are many features of and influences on employee relations that are worth considering. Employment relations are considered to be uncertain as there is no guarantee about the duration or outcomes, employment relations can be complex, they are the product of different parties with different interests and different levels of power in these employment relationships. (CIPD, 2016, p. 100).  At this stage the outcome of the dispute was not known and the future of the Junior Doctors was not established. 

CIPD Viewpoint on Employee Relations:

“Our research underlines the continuing significance of good employee relations on a collective and individual level in organisations. There’s a strong business case to support this view, with a positive employee relations climate and high levels of employee engagement having the potential to lead to enhanced business outcomes as well as better health and well-being for employees. Evidence shows that the informal workplace climate appears to have a stronger influence than collective consultation machinery on employee satisfaction and commitment levels. Employers should also pay attention to the mechanisms that contribute to good employee relations, such as effective approaches for employee voice including two-way communications, project teams and joint consultation, together with electronic media, attitude surveys and 'partnership'.” (CIPD, 2017)

A CIPD factsheets refers to the employee relations as replacing the term ‘industrial relations’ as a collective relationship between t he workforce and employees.  It is consider that the current interpretation is much wider and refers to collective and individual relationship, and reflects the rise in individual workplace rights and therefore the decline in trade union influence.  (CIPD, 2017)

A research report conducted by the CIPD also found and supports findings in an ACAS paper that major changes in ER over the last ten years are:  (CIPD, Nov 2012)

· The shift in balance from collective to individual models of ER (results in less trade union involvement)

· Ongoing fragmentation of workplace (more individualism/unitarism approach)

In this dispute it is not considered that the UK Government took into consideration the impact on the NHS employees (Junior Doctors), did not consider a consultation process, or ‘employee voice’ and therefore the announcement made by the UK Government resulted in this dispute.

Perspective on Employee Relations

The two main views in which managers view the Employee Relationship are considered to be Unitarist or Pluarist (CIPD, 2016, p. 101)




	Unitarist perspective
	Pluralist perspective

	· Managers regard themselves as legitimate source of power and authority

· Managers consider their role as controlling and activities of the workforce  and assume employees share the common goal of organisation and loyal to ‘management team’.
	· Managers allow freedom of expression; development of groups who establish own norms and informal leaders.

· Power and control given to the groups areas of organisation; 

· Managers achieve results by joining the groups, encourage participation, motivating employees and work efforts..

· This is considered to represent good leadership, employee voice and interests of all stakeholders taken into account.




In this dispute it is considered that a collective reward is the common goal of the Junior Doctors.  The Government approach is considered that a unitarist approach was adopted.  The Junior Doctors are considered to be of a more pluarlist approach in this dispute.  Although it can be considered that more senior management and Consultants employed by the NHS would adopt a more unitarist view, and individualist approach for their own gain/reward.  The junior doctor dispute was considered to be a collective reward and the outcome was to achieve the same reward as a collective group.  Although the outcome was not known to the Junior Doctors, their current contract of employment would have been protected under the terms of the negations and protection of the trade unions.  However if the outcome was not successful the situation may be such that consideration would need to be given to future recruitment of Junior doctors, the skills shortages, labour markets and succession planning within the NHS.

The breakdown in relationships between the Junior Doctors, NHS and UK Government resulted in planned five day industrial action.  This commenced in Feb 2016, as a result of this non-emergency planned operations were cancelled, appointments and clinics were also cancelled and further resulted in longer waiting lists for NHS.  The key stakeholders directly affected by this were

· members of the public (cancelled operations and appointments)
·  NHS (waiting lists increased and services disrupted; increased risk of fatalities).
· UK government  (disruption to NHS system and failed proposals)



2. Employment Law and balance of power for employees

The increase in employment law, and other legislation, has had a significant 
 impact on employee relationships.   A report published by CIPD in 2015 entitled ‘conflict management: A shift in direction?’ (CIPD, 2015) reports that employers are using forms of medication and alternative dispute resolution to resolve workplace issues and less involvement of trade unions. 

Employee relationships are influenced by legal framework and determine the behaviours of managers and employees, management in organisations must take into consideration legal framework and legislation.  Legal framework is also in the form of employee contracts (CIPD, 2016, p. 111)

Relevant changes in legislation to be taken into account by an organisation are:

	Employment Legislation

	

	· Equality Act 2010
· Default Retirement Action 2011
· Agency workers 2010
· Unfair Dismissal (2012)
· Information and Consultation of Employees (ICE) Regulations 2004
· Employment Relations Act 1999
· Trade Union Act 2016
· Gender Pay Gap 2017
· Tribunal Fees Abolished (26th July 2017)
· Trade Union (Wales) Act 2017
· Working Time Regulations (1998)





In the case of this dispute it is considered that the Working Regulations 1998 would have had an impact on the UK Government Decision to review contracts of the employment of the Junior Doctors due to the regulations around working hours and overtime hours.

It is also considered that the Trade Unions (Wales) Action 2017 would determine the course of action taken and industrial action carried would be considered to be fair and just.

Contracts of Employment

The definitions of contracts of employment and Psychological contract are listed below:




During this dispute the contract of employment was protected under the terms of the industrial action and not considered to be broken.  However it was considered that the terms of the psychological contract’ were considered to be broken by the Junior Doctors in this case and resulting in strike action and disruption the service to stakeholders such as NHS and members of the public.

The CIPD refer to the psychological contract as “on its own, the legal contract of employment offers a limited representation of the employment relationship, with workers contributing little to its terms beyond accepting them. In this sense, the psychological contract may be more influential as it describes the perceptions of the relationship between employers and workers and influences how people behave from day to day. At its core, the psychological contract is built on the everyday actions and statements made by one party – and how they are perceived and interpreted by the other. It’s intangible by nature, unlike the legal contract of employment signed by employers and workers.”  (CIPD, 2018b)

Changes to the contract: (FULL FACT , 2016)

	MAIN CHANGES FROM OLD TO NEW CONTRACT 


	
· Doctors can no longer worker more than 72 hrs or seven consecutive  (91 hours in previous contract)

· Average working hours p.w are 48pw (unless they opt our of the Working Time Regulations) which is 56 hours maximum

· New contract reduces the number of long days  a Doctor can work consecutively from seven to five in a row (nights reduced from seven to four in a row)

· Old contract gave 30min break approx every four hours.  New contract requires doctors to have 30min break every 5 hr shift and another 30min break on 9hr shift.





The role of the trade union in this dispute was to negotiate terms and conditions on behalf of the Junior Doctors with the UK Government.     In this case negotiations broke down and the Junior doctors continued with planned further disruption.  Further ‘talks’ took place and agreement was reached by agreeing to enhanced terms to contracts of employment (around weekend working and reward for employees, such as bonuses for additional weekend working).
The trade Unions were heavily involved in this dispute and played the role of negotiating the terms of the new contract.  The Trade Union in this dispute was the BMA (British Medical Association).  The BMA state “We provide individual and collective representation, which means we're here to stand up for your rights and fight hard to champion the profession......Since the inception of the NHS we have been formally recognised for collective bargaining purposes within national negotiating machinery and by individual employers at local level.  (BMA, 2017)
Negotiations between BMA and UK Government were chaired throughout by ACAS Chairman Sire Brendan Barber.  A statement was issued by Sir Brendan Barber ACAS following the resolution of the dispute as follows: 
"The negotiators from both sides have worked with great intensity and in a good spirit to achieve this breakthrough. I have particularly appreciated the positive leadership shown by Sir David Dalton and Dr Johann Malawana throughout these talks. I am grateful too that the Secretary of State for Health Jeremy Hunt engaged directly with the negotiations to help move the discussions forward.  "This long running dispute has clearly been an extraordinarily difficult period for the NHS. So I am glad that as well as cooperating closely in preparing the communications for the upcoming referendum, all the parties are also strongly committed to tackling together the bigger, wider challenges facing the NHS. "Acas has been pleased to have been able to play a part in constructing a positive way forward."  (ACAS, 2016 )

3. EMPLOYEE VOICE/INVOLCEMENT/PARTICIPATION

It is considered that employee voice is (employee involvement and participation) gives employees a ‘voice’ to influence the actions of management by expressing employee concerns.  (CIPD, 2016, p. 115)



In this dispute there is heavily unionised involvement and collective bargaining for the Junior Doctors as a whole. There does not appear to be any consultation prior to the dispute with little the employee involvement in the decision making process prior to the conflict and threat of strike action. Between 2013 – 2016 announcements were made by Jeremy Hunt (UK Government)  confirming that changes were to made to the contracts of employment for the Juniors Doctors.  This led to threats of industrial action (strike action and cancelled operations) up until May 2016.   During April and May 2016 negotiations took place between the BMA (Chaired by ACAS) and UK Government.  At this point it is considered that Employee Voice was considered and negotiations between both parties took on board the concerns and ‘voices’ of those involved in this conflict.  It is considered that employee participation was more dominant through talks with the BMA UK Government to resolve the dispute.

The role of the trade union involved in this process (BMA) encouraged collective bargaining on behalf of the employees.  It was considered there was more employee participation towards the end of the dispute which led to the settlement of the dispute.  There was clear union representation in this dispute.  Without the involvement of the trade union it is unlikely that the dispute would have been resolved as easily and negotiations would not have been as successful in the period of time taken to settle the dispute.  

The principal purpose of the trade union includes regulating the relationships between workers and employers. Trade unions are independent from government and management and work with parties to regulate these relationships between employee and employer.   Trade Unions were at their peak in 1979 and exerted a strong influence over the miner’s strike.  However trade union. membership levels are on the decline and less involvement with trade unions into dispute.  

‘The Taylor review into modern working practices’  (CIPD, 2017a) provide a range of recommendations  towards best practices for organisations.   The report states “greater voice in the organisational decisions that affect your job can make people feel better about their work. It can also add to a more collegiate environment between management and staff, boosting the feeling of fulfilment and increasing productivity.”  

The CIPD also confirm that the ‘Taylor Review’ concludes that concludes that employee voice can  be exercised there is no very little or no trade union involvement.  (CIPD, 2017)

It is considered that the conclusion of this dispute resulted in collective bargaining, employee involvement which resulted in the outcome of amended contracts of employment that included better working conditions, fair pay, work-life balance for the best interests of the employees and employer.


4. RECOMMENDATION: HOW SHOULD THE CONFLICT BE RESOLVED?
Conflict can take place in many forms and can be resolved in many ways.   Conflict is considered to be a disagreement between two parties.   Official conflict involves trade union representations and is considered legal.



It is considered that this dispute referred to was organised conflict, with trade union involvement and followed a legal process.  There were no signs of any ‘misbehaviour’ during the strike action carried out by the Junior Doctors were considered to be fair and legal.  
A viewpoint taken by NHS Chief that the junior doctors strike was ‘unethical and reckless’  An article was published by the guardian newspaper reporting the viewpoint of the NHS Chief Sir Bruce Keogh as follows:  
“A total withdrawal of labour, scheduled for later this month, will threaten hospitals’ ability to deliver safe care in areas such as A&E, childbirth and intensive care, according to Prof Sir Bruce Keogh, the national medical director of NHS England.  In a strongly worded article in the Observer, Keogh writes that such an escalation of the dispute with the government would be reckless, unethical, a breach of the medical profession’s fundamental duty to “do no harm” and a move that will destroy the public’s trust in doctors. “Despite the fact that consultants will do their best to cover, the fact is that junior doctors are key to the safe and effective running of our NHS. So this new action will put additional, significant strain on A&E, intensive care and maternity services, particularly in smaller hospital,” Keogh explains. “I worry that withdrawal of emergency cover will put our sickest and most vulnerable patients at greater risk. This challenges the ethical framework on which our profession is founded and runs against the grain of our NHS and our personal and professional values”, he adds. (The Guardian, 2016)
‘HR Bullets’ suggest some fallout and bad management from HR (HR Bulletts.co.uk, 2016) “Despite the government’s naïve proposals to ‘fiddle with figures’ relating to strike ballots and allow agency staff to replace striking workers to curb strikes, the on-going junior medical doctors and BMA dispute once again shows the need for some form of arbitration if industrial action is curtailed and to actually think about the impact on managing people post-disputes. This recent conflict shows how ACAS has been involved in such a process, but less can be gleaned about the HR management fall-out from it. 
Prior to any conflict place in the workplace it is recommendation that Employee voice is considered to avoid conflict  in an organisation.  It is reasonable to suggest that sustaining employee relationship to continue and relevant in a organisation in future years.   There is a clear decline in trade union involvement in managing disputes,  which is likely to continue in future. Due to this Employee involvement (EI) and Employee participation (EP) is expected to continue.  Trade Union involvement could be an opportunity to support with medication and resolving conflict, more likely in the public sector. (CIPD, 2016, p. 119)



Changes in legislation will affect trends in conflict management and disputes at work:
 (
Trade Union Act 1
st
 March 2017  
(UK GOVERNMENT, 2017)
Trade Union Act measures
 
(1 March 2017) 
to protect millions of people from the effects of undemocratic strike action.
Ensures that strike action will only go ahead as a result of a clear democratic decision from union members thanks to the introduction of tougher ballot thresholds.
Ballots must achieve at least a 50% turnout of eligible union members,  the  majority voting in favour of strike action. In important public services - including in the health, education and transport sectors - an additional threshold of 40% of support from all eligible members must be met for action to be legal.
Will reduce strikes in important public services by 35%;  prevent more than 1.5 million working hours a year from being lost to strike action; boost the economy by £10 million a year
Employment Tribunal Fees Order 2013 (confirmed on July 26th 2017 by the Supreme Court)   
(ACAS, 2018)
There is no longer a requirement to pay a fee to make a claim to the Employment Tribunal or the Employment Appeals Tribunal. This was confirmed on July 26th 2017 by the Supreme Court which declared unlawful the Employment Tribunals and Employment Appeal Tribunal Fees Order 2013.
ACAS confirm that the trends currently decline in union involvement and suggest more interest in Employer tribunals due to the abolishment of fees. 
)













Should conflict occur I suggest the skills required to manage conflict and handling dispute are listening and negotiating skills, training and support can be provided for line managers to implement these skills.
Guidance offered by Acas is that disputes should be settled as early as possible via your organisations appeals and grievance procedures or reaching a settlement through early conciliation and avoid the tribunal procedures where possible.
Recommendation offered by Acas suggest that ways of resolving conflict to be considered through Acas as neutral third party (ACAS, 2018):
· Collective conciliation
· Collective arbitration
· Collective medication
Guidance and advice is available through ACAS around managing workplace conflict and the following diagram is a tool to support all line manager in recommendations around the processes to follow in managing workplace conflict (guidance booklet available via Acas website)  (ACAS, 2018)
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Employee Voice  (Traditionally associated with trade unions) decline in T.U no longer assumes this)



Employee participation (Collective involvement)
(involved in decision making of organisation and include partnership working and joint consultation - forums and committees)


Benefits to Employee & Employer:
Having More influence over their work
higher job satisfaction
more opportunity to develop skills
more job security (employer successful as 'voice initiatives'    


Employee Involvement (individual involvement)
(Management introduces practices directly to gain ideas and employee co-operation.  Examples include communication via emails, briefs, suggestion schemes.








Organised Conflict
usually on a collective basis and official with trade union involvement	


Strikes


Protests


Unorganised Conflict
Usually referred to as misbehavour  - unofficial and no trade union involvement - (often illegal)


Behaviours include:


Demonstrations


wrok to rule go slow/overtime bans


Sabotage


Absence/resignation


Behaviours include:





Fiddles/theft


Criminal damage to property







Contract of employment  (Agreed terms or implied terms)


Job title


Psychological contract (obligations towards employee and employer)


Perceptions and obligations (unwritten) from employee and employeer/organisation and in turn will support the following:


Career development (including training)


job security /pay and reward


behaviours towards employer and employee


Rate of pay


hours of work


Sickness


Notice period


holiday entitlement
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