5OS01 Specialist Employment Law 
AC 1.1 Regulation aims and objectives
UK employment law regulates the relationship between employers and employees, ensuring fairness and protection for both. Preventing exploitation and unfair treatment (Daniels, 2024). Current legislation aims to stop unfair dismissal or discrimination, restricts over-working and underpayment, whilst safeguarding employee health and safety, along with home-work life balance which are important to an NHS Trust.  The framework encourages economically inactive individuals to work, makes the UK labour attractive to skilled oversees workers, promotes mobilisation of jobs within the UK and supports good practice in the employment relationship.  Helping make work more attractive, encouraging flexibility and competition and safeguarding economic stability by ensuring minimum standards across the EU (Armstrong, 2023).   
The CIPD highlights the complexity of employment law, its burden on employers and HR (CIPD, 2017).  Its studies flag regulation as evolving and being more relevant to the future, illustrated in its survey of HR professionals, with 90% recognising the benefits of employment law and long term stability (CIPD, 2017).  
Much regulation exists, from the Health and Safety Work Act 1974 to the National Minimum Wage Act 1998.  The Equality Act 2010 attempted to bring legislation together and government more recently commissioned the Good Work Plan (Taylor, 2017), followed with the Employment Bill of 2020, and the Employment Relations (Flexible Working) Act of 2023. Post Brexit ‘good’ EU law is still applicable, and the tribunal system and institutions like Acas, advocate legal justification for any breaches, the latter not being legally binding (Daniels, 2020).   Change is constant and in 2025 alone there’s been advances in the national minimum wage and national insurance for employers, with more updates planned like the Pensions Scheme Bill for Summer 2025 (CIPD, 2025)
Study debates whether the UKs enforcement system is inadequate due to the variety of regulation and lack of clarity.  Enabling loop holes and means cases are subject to interpretation, as the CIPD referenced in recent Uber and Deliveroo cases, debating what categorised a ‘worker’ or’ self-employed’.  This can result in unfair treatment and discrimination (CIPD, 2023). Also facing criticism because government uses employment law to increase their popularity before an election, like improving maternity rights in 2015 (Armstrong, 2023).
For employment law to thrive a single enforcement body is recommended. Increasing resources available to Acas will allow it to work proactively with organisations who’ve shown poor practice, due to a lack of clarity or awareness of the regulations (CIPD, 2023).  Ultimately, employment law is here to stay and devoting time to ensure understanding of its requirements and application makes good business sense to the NHS Trust (Armstrong 2023). 
AC 1.2 ECJ pre and post Brexit
Following a referendum in 2016 the majority of participants voted for the UK to leave the EU.  After a transitional period the withdrawal process was completed on 31st December 2020, known ‘s 'Brexit Day’ (Daniels, 2024).   Brexit had a major impact on UK employment law.  Previously the European Court of Justice (ECJ) held sovereign status and had to power to overrule the UK’s Supreme Court (UKSC).  Post Brexit the ECJ no longer has any constitutional role in the UK (CIPD, 2024). The European Union (Withdrawal) Act of 2018 allowed EU law to be converted into domestic law before officially leaving the EU.  After Brexit some UK laws were immediately changed and around 600-800 pieces of EU legislation were withdrawn.  However, many laws have been retained and regulations amended, remaining ‘good law’.  Some cases are being tested and the Retained EU Law (Revocation and Reform) Act 2023, empowers the UK to choose which EU rulings to retain (Briggs, 2023).  The Government has consciously retained certain laws and introduced regulations writing them into UK law.  Since Brexit the UK courts can challenge existing ECJ rulings and Employment Tribunals and the Employment Appeals Tribunal are able to refer points of principle to the UK Court of Appeal or the UKSC.  Judges then interpret previous EU rulings to consistently align with UK law, making them common law.  Cases have been reviewed where EU precedents previously overturned UK court decisions or those from other countries conflicted UK rulings, making these ‘good law’ (CIPD, 2024).
The debate on Brexit and validity of EU law is ongoing and The Law Society describes it as a ‘hot potato’.  Some viewing leaving the jurisdiction of the ECJ as the UK regaining power over its laws, others worrying about access to EU organisations and benefits, like the Customs Union (The Law Society, 2025).  Government has proposed to adapt previous EU employment law rulings by merging guidelines on statutory holiday pay and the obligation to inform and consult representatives under TUPE (subject to criteria) (Briggs, 2023).
Case law is being closely observed and significant cases already referenced include CCOO v Deutsche Bank (2019), where the ECJ introduced rulings on maximum Working Time Regulations and whilst the UK adhere to this, have proposed domestic enhancements on pay structure (Briggs, 2023).  Also, historic cases like Williams v British Airways (2011) after which the ECJ reinterpreted the UK rulings on holiday pay calculations, can now be reverted following the Withdrawal Bill.  However, tribunal challenges are expected (CIPD, 2020).  
AC2.1 Occupational Requirements 
The Equality Act 2010 streamlined discrimination law, consolidating nine major and over 100 smaller pieces of legislation.   Defining nine protected characteristics under which grounds for discrimination can occur, including: age, sex, religion or belief, marriage and civil partnership.  Its scope extends beyond employees, including potential and past employees (Daniels, 2024).  
In recruitment and selection it applies from when advertising a job, interviewing, to throughout employment and after leaving an employer. Evidenced in Rhys-Harper v Relaxation Group (2003) highlighting a former employer can bring a discrimination case, when incidental to their employment, after leaving a company (CIPD, 2024).  Direct discrimination is generally not justifiable and occurs when a protected characteristic was the reason for decline.  However, provision is made where it’s evidenced there’s an occupational requirement and a specific protected characteristic is needed to fulfil a role (Daniels, 2024).  
The Act details a Code of Practice offering guidance to employers, ensuring courts and tribunals consider these codes.  It’s legal to advertise for a worker with a protected characteristic, provided statutory conditions are adhered to.  The application of the requirement must be a proportionate and necessary means to achieving a legitimate aim, must not be a sham or pretext and there should be a link between the role advertised and characteristic required (EHRC, 2024). 
It prohibits gender based discrimination; however gender requirements are justified if for reasons of privacy or where personal services are provided. For example, a women’s refuge advertising for a female care worker, considering the protection of the women they support. Or a care role with physical contact and it’s appropriate to require a person of the same sex. There may be more than one protected characteristic when considering occupational requirements, for example a church requiring ministers to be married or heterosexual to avoid conflict with its congregations’ beliefs and for authenticity (EHRC, 2015).  Sex has been at the forefront of recent case law with the landmark ruling of ‘sex’ relating to biological sex.  HR needs to show due-diligence with potential discrimination cases when navigating complex occupational requirements (CIPD, 2025). 
Case law demonstrates employers should not make a blanket approach to the occupational requirement defence, and re-assess each time a role is advertised, to guarantee statutory conditions still apply (EHRC, 2024).  In Etam v Rowan (1989) the role advertised required privacy with women being measured, however the Court ruled, this does not prevent a man fulfilling other aspects of the job and this specific requirement was only a small part of the overall job, which could be performed by a female colleague (Daniels, 2024).  
AC 2.2 Equal Pay
Following the Equal Pay Act 1970 it’s unlawful to discriminate between men and women on grounds of their employment conditions.  Both should receive equal pay for equal work (ACAS, 2024).  The Act was a consequence of pressure from campaigners, including trade unions and notably the Dagenham Ford sewing machinists’ strike in 1968, culminating in a demonstration in Trafalgar Square.  The landmark action is significant because it not only targeted equal pay, but work of equal value and skill and also fair treatment (TUC, 2025).
The legislation now forms part of the Equality Act 2010, defining equal work as ‘like’ work (similar skills, tasks and knowledge), as evidenced in Capper Pass v Lawton (1977).  ‘Work rated as equivalent’ (based on a job evaluation scheme), witnessed in Springboard Sunderland Trust v Robinson (1992) (Daniels, 2024).  Also, ‘work of equal value’ (equal in effort and decision-making) as seen in Thandi and others v Next Retail Ltd and another (2023) (CIPD, 2024).  The legislation also prevents secrecy clauses restricting the disclosure of pay in discrimination cases (Daniels, 2024).  The Act implies a ‘sex equality clause’ in all contracts, ensuring where work is deemed equal, pay and benefits should also be.  Its scope extends beyond basic pay and includes pension, incentive and discretionary bonus schemes, overtime and severance pay (CIPD, 2024).
Indirect discrimination should be considered when a person or group are disadvantaged because of their sex, when applying a blanket practice, rule or policy.  An example being part-time workers earning less than full-timers, given the fact more women work part-time (ACAS, 2024).
The Act allows for a ‘material factor’ defence enabling employers to justify a pay difference if they’re able to prove the difference is not sex-related.  Factors like market force, pay protection, skills shortage, geographical variations, experience, qualifications, seniority and night work premiums have been successfully applied.  When considering indirect sex discrimination it’s necessary to evidence the outcome is ‘objectively justified as a proportionate means of achieving a legitimate aim’.   As evidenced in Kenny v Minister for Justice Equality and Law Reform (2012) (CIPD, 2024).
The decision to approve the upgrade should consider the risks and benefits to the Trust. Not complying with legislation results in costly legal claims like the £300m awarded in Wilson v North Cumbria Acute NHS Trust (2017).  Reputational damage is a factor to consider (CIPD, 2024).  Pay should be transparent and fair, encouraging a positive workplace environment and enforcing values.  Helping attract employees and contributing to efficiency, productivity and retention.  Getting it wrong is costly (EHRC, 2020).
AC 3.1 Constructive dismissal
Constructive dismissal is claimed when an employer’s actions amount to a fundamental breach of contract and result in the employee’s resignation. The action must be the cause and the claim has to be in a timely manner (Daniels, 2024). Examples of successful claims include discrimination, bullying or harassment, failure to provide a safe working environment, to adjust pay or make reasonable adjustments, unreasonable changes to a place of work, duties or working patterns, without agreement (ACAS, 2024). In the latter the employee can argue the fundamental contractual term of work hours has been breached and caused them to resign (Daniels, 2024). If the employer has however endeavoured to consult and demonstrates a justified business reason for the change, the claim could fail and their defence be upheld (CIPD, 2017). Timeliness in initiating a claim is key and the tribunal has a limit of three months, less a day, from the date of resignation.  This starts from the last day of notice or the date of resignation if they did not work a notice period (ACAS 2024). 
Employers have a few factors to consider when changing contractual terms and previous case law has focussed on breaches that go to the ‘very root’ of the contract.  Including unilateral changes like pay cuts or demotion, changes to the employee’s location of work and hours, also to the implied duty of mutual trust and confidence breached as a result (CIPD, 2017). The latter is the most common breach (CIPD, 2024).
Previous cases have helped shape this area of the law and should be referenced for guidance on how to avoid constructive dismissal. Standout examples include Western Excavating (ECC) Ltd v Sharp (1978), which determined the employers conduct must involve a breach of contract and to establish whether the conduct was unreasonable.  The case of Lewis v Motorworld Garages Ltd (1986) considered accumulated outcomes resulting in a breach of mutual trust and confidence, including demotion, impact on pay, bullying and the impact on performance.  Buckland v Bournemouth University Higher Education Corporation (2010) evidenced that once a breach had occurred it cannot be rectified.  Then in Mruke v Khan (2018) there was a clear breach due to failure to pay the National Minimum Wage (Daniels, 2024).
An employee must have a length of service of two years continuous employment in order to make a constructive dismissal claim to tribunal (CIPD, 2017). Changes to contract should be considered to avoid claims and any claim must identify the repudiatory breach of contract, resignation due to this and be submitted without delay (CIPD, 2024).
AC 3.2 Redundancy
Redundancy occurs when employees need to reduce workforce for reasons like technology advances, roles no longer required, closing business or the economy impact and inability to pay staff.  Employers have a legal obligation to ensure the process is fair and transparent, illustrated in Polkey v AE Dayton Services Ltd (1987), including offering sufficient notice, redundancy pay and consulting employees (CIPD, 2024). Consultation should be meaningful and give reasons for redundancy, so staff understand and can respond.  Failure to consult runs the risk of unfair dismissal claims (Daniels, 2024).  This is costly, with additional protective awards and fines (CIPD, 2024).
The formal redundancy process should be adhered to and is heavily protected and defined by the Trade Union and Labour Relations (Consolidation) Act 1992 and the Employment Rights Act 1996 (Daniels, 2024).  
The 1992 Act introduced the consultation process, requiring engagement with employees, or their representatives, to discuss redundancies in advance, explore alternatives and listen to responses (HMRC, 2012). Consultation can be individual or collective, depending on the number impacted and timeframe.  Individual consultation involves fewer than 20 employees, within a 90-day period, and employers should consult all impacted in a reasonable and fair manner, there is no set timescale for this to occur. Collective consultation is needed where 20 or more employees are affected, again within a 90-day period. The employer is required to consult with selected employee or trade union representatives.  This must occur at least 30 days before the first dismissal, when 20 to 99 employees will be impacted, and 45 days when 100 or more redundancies are proposed (CIPD, 2024).  Rolls Royce plc v Unite the Union (2009) highlights the importance of collective consultation when making large-scale redundancies. Both collective processes require reasons for redundancy to be discussed and an understanding of the selection criteria.  Williams v Compare Maxam Ltd (1982), sets out the principles of a fair selection criteria (Daniels, 2024).  Any collective consultancy requires notifying the UK Government insolvency service of the proposed redundancies (CIPD, 2024).
Employees have the right to appeal a redundancy decision provided they have two years continuous service. They also have the right to change their mind, following a four week trial period, when an alternative role is offered (CIPD, 2024). Employers should always explore suitable alternative roles, which must have a similarity to the previous, includes the same terms and conditions, pay, working hours and location.  Consideration given of skills and experience, plus status and responsibility.  Equally, voluntary redundancy may be explored or early retirement packages (ACAS, 2020). 
AC 3.3 TUPE
Employment regulations from 2006 and updated in 2014 govern legislation relating to the transfer of undertakings (TUPE).  They detail employee protection when one business is bought by another, ensuring they’re not unfairly dismissed or disadvantaged.  Prior to 2006 confusion existed regarding a definition of a transfer of undertaking, but the regulation and cases like Spijkers v Gebroeders Benedik Abattoir CV (1986) offered clarity, supporting in defining an ‘economic entity’ (Daniels, 2024).  
There are two kinds of transfer, the transfer of an economic entity whilst retaining identity.  Also, has there been a change in service provision (a service contract being brought back in-house, taken over or reassigned), the activities must be fundamentally the same as prior to the transfer (CIPD, 2024).
TUPE affords the rights to have continuity of employment, retaining existing terms and conditions. Pension rights too, but only where the employer had a contractual obligation to pay into a non-occupational pension (HMRC, 2024).  It also ensures the rights to be informed and consulted, failure to consult is the joint responsibility of both employers (ACAS, 2025). These rights extend to employees on leave at the time of transfer, seen in BT Managed Services Ltd v Anor (2016).  They’re also applicable regardless of the number of employees affected, highlighted in Hunt v Storm Communications (2007) with just one employee impacted.  Also, those who refuse the transfer are accounted for, if they leave before the transfer, are considered to have resigned. However, they can also leave post transfer, retaining redundancy and constructive dismissal rights.  The latter being subject to a breach of contract or substantial change, as discussed in Capita Health Solutions Ltd v Mclean (2008) (Daniels, 2024). Collective agreements can be negotiated prior to transfer, between the employer and trade union representatives, but the new employer must be aware for it to be valid (HMRC, 2024). 
The previous employer is legally required to supply information to the new employer, at least 28 days before the transfer.  Information includes names and ages of those transferring, any disciplinary, or grievances raised or taken against them in the past two years and details of collective agreements.  Failure to do so could result in fines (CIPD, 2024).  The new employer is required to maintain the agreement of transfer indefinitely, however the 2014 Regulation does make provision for an ETO defence, should there be ‘changes in the workforce’ impacting the daily running of the business, like profitability, changes to equipment, the production process or organisational structure (ACAS, 2025). This was highlighted in Whitehouse v Chas Blatchford and Sons Ltd (1999) (Daniels, 2024). 
AC 4.1 Holiday pay
The Working Time Regulations 1998, Employment Rights Regulations 2023 and follow up amendments in January 2024 (taking effect from 1st April 2024) govern holiday pay for workers in the UK, ensuring fair and lawful calculations.  They stipulate leave minimum requirements for full-time workers and how to accurately calculate entitlement for casual, irregular or part-year workers (Daniels, 2024). They regulations define a ‘worker’ and who is applicable for holiday pay under a ‘contract of employment’.  This was discussed in the case of Autoclenz v Belcher (2011), which established a test to determine whether a ‘true agreement’ existed (CIPD, 2024). 
There was a lack of clarity relating to how best to calculate casual worker holiday entitlement and the case of Harpur Trust v Brazel (2022) emphasised this.  It was seen as a landmark outcome, however there was fear it could impact other sectors with huge financial implications. The court recommended a 12-week reference period to be applied and to ignore weeks not worked, posing a risk (Shears, 2022).  
Prior to this case the 12.07% rule had been applied to calculate irregular holiday pay.  This was re-visited with the 2023 amendments and from 1st April 2024 were streamlined and re-applied.   ACAS also advise to follow these and to recognise actual hours worked, to safeguard legal compliance. They advocate applying the12.07% rule to calculate entitlement, which is derived by dividing the statutory full-time requirement of 5.6 weeks holiday entitlement, by 52, the total number of weeks in a year, as a reference pay period, adjusted based on how often an employee is paid, weekly or monthly.  This rule ensures casual workers receive holiday pay proportional to the hours they worked and means there’s more flexibility when an employee offers more holidays than the statutory amount or has a benefit workers can take holidays throughout the year, before they are accrued (ACAS 2024).  Another rule introduced via the regulation amendments is the ‘rolled-up’ holiday pay, by which employers can choose to automatically include holiday pay in the hourly rate of pay, and this will not be paid separately when leave is taken.  This pay should include overtime and shift premiums etc and be identified separately on a payslip (HMRC, 2024).  This too is controversial and subject to debate and employers should consult with employees or their representatives to ensure holiday time is still taken and allowed to be taken, for health and wellbeing purposes (ACAS, 2024).
AC 4.2 Maternity and shared parental leave
Maternity leave in the UK is protected by the Employee Rights Act 1996, extended by the Employment Relations Act 1999.  Defining the eligibility criteria and entitlements of a mother before and after birth.  Minimum standards are set-out when a woman qualifies as an ‘employee’ under a contract of service and include compulsory maternity leave for 2 weeks, after this she can take optional ordinary maternity leave for the first 26 weeks (which includes the compulsory leave) and then additional maternity leave for a further 26 weeks (Daniels, 2024). The initial 6 weeks are paid based on 90% of average gross weekly earnings, reviewing 12 weeks’ pay prior to the qualifying week (the 15th week before the expected week of childbirth).  The next 33 weeks are paid at the statutory maternity pay rate of £118.18 per week, or 90% of the average weekly earnings, whichever is lower.  The last 3 months are unpaid (Maternity Action, 2025).  
Shared parental leave was introduced with the Children and Families Act and the Shared Parental Leave Regulations of 2014 (Maternity Action, 2025).  These enable both parents to share the leave period after the birth of their child. Following the 2 weeks compulsory maternity leave, parents can take up to 50 weeks shared parental leave and will each receive pay for the first 37 weeks, equivalent to statutory maternity pay (HMRC, 2025). With 8 weeks’ notice, leave can be varied and taken in blocks, shared, taken at different times or all in one go and can run alongside mother’s maternity, enabling both parents to be off work together.  A woman can also end her maternity leave early and take shared parental leave (ACAS, 2024).
A couple will need to consider family preferences, employment policies, eligibility criteria and rates of pay.  Shared parental leave is flexible and allows both parents to have bonding time with the baby. Maternity leave offers the opportunity of increased pay in the early stages of leave and also provides for enhanced pay opportunities, when a company offers it.  This was discussed in the case Hextall v Chief Constable Leicester Police (2019) which protected maternity leave and recognised the woman’s health and wellbeing after child-birth (Daniels, 2024). Whilst shared parental leave is fixed at the statutory limit for both parents, the entire time, which was challenged and evidenced in the case of Snell v Network Rail (2016) (Faragher, 2016). KIT days with maternity leave are set at a maximum 10 paid days, whereas 20 SPLIT days with shared parental leave can be taken by each parent.  With both types, parents may still receive statutory pay (HMRC, 2025).  
AC 4.3 Flexible working
A formal flexible working request is a written application to change working hours, work pattern or work location.  It’s preferred to consider a request informally (Daniels, 2024). The Employment Rights Act 1996 and Flexible Working Regulations 2014 govern this aspect of employment law (CIPD, 2025).
A flexible working request can be submitted for many reasons, including working part-time, staggering start and finish times, to work remotely from a different location or adjust a hybrid pattern of days working from home vs the office, and must detail how it will of benefit (HMRC, 2024).  Employees can request flexible working from day one of employment, and employers are required to manage the request in a ‘reasonable manner’ (ACAS, 2024). Employers should consider advantages and disadvantages and be prepared to discuss alternatives. Consulting with employees, to which they have the right to be accompanied, and employers have two months to deliver an outcome, from the date of request.  Not adhering with this timescale could have consequences, as witnessed in Wilson v FCA (2023) (HMRC, 2024).  Possible benefits to approving a request include improving work-life balance, attrition and sickness, increased productivity and job satisfaction (CIPD, 2025).
To refuse a request the employer must justify why with a solid business reason, including customer detriment, impact on quality or performance, unable to share the employees work and not enough work to complete during the requested time (ACAS, 2024).  Evidenced in Commotion LTD v Rutty (2006), which established the employer must substantiate a reason to refuse a request.  Legally there’s no right to appeal, but the ACAS Code of Practice recommends an employee be allowed to do so in writing, with the employer considering any new points.  An employee is able to refer the matter to an Employment Tribunal, these will not challenge the outcome or issue their own judgement, they review the case to ensure proper consideration of the request and the reason for refusal falls within those stipulated in Legislation.  They have the authority to issue compensation up to the equivalent of eight week’s salary (Daniels, 2024).
Case law in this area often focusses on if discrimination exists under the Equality Act 2010, whether a protected characteristic has been impacted and if reasonable adjustments could be supported (ACAS, 2024). In the case of XC Trains V CD (2016), indirect sex discrimination was highlighted when a woman’s request to adjust her work pattern was refused and disadvantaged her childcare responsibilities (Daniels, 2024). 
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