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This report will be discussing the elements which go into making a contract valid and how parts of a contract can be misinterpreted incorrectly and will show what effects this can have on each of the parties within the contract.  
[bookmark: _Toc153470353]Why is a contract created?
 
In order for a contract to be created there are usually two or more parties, who are looking to come together to work on the same project. To make sure there is a clear objective between the parties’ discussions need to be carried out before the project starts, so that everything is laid out clearly for each party. 
 
Before a project starts the parties need to come together and have discussions about the expectations for the project, this includes design, costs, materials used, time and money. Once they have come to an agreement an official contract will then be put into place, where all decision made have been outlined, so that they can looked back on it if needed later down the line. 

Contracts can be agreed upon either orally or written. A written contract is the ideal way for a contract to be laid out on project, to avoid any disappointment or breach of the contract. 

Once the contract is in place it is a legally binding agreement between the parties.  
This contract will clearly outline the expectations of each party and what benefits each party gets out of it and what the other gets in return.
Both parties should be in agreement of what is stated in the contract including the terms and clauses. (Battle, M. 2022)
 


[bookmark: _Toc153470354]Essential element to make a contract valid.

There are three essential elements to a valid contract -  

Agreement 
Consideration  
Legal intent 
 
But there are eight requirements to make the contract valid which lawyers will look for to make the contract legally binding. These include -  

Consideration – who will the project effect, what will each party gets from this, are both parties happy with the cost of the project and if they are happy with the outcomes of the project. 
 
Agreement – Both parties are in unison with the offer being made. For example 
- what is being built.
- how long it will take.
- how much it will cost.
- the overall outcome on the project.

Intention to be bound – that both parties are agreeing on the project written down on paper and that they are happy to go ahead with this relationship until the end of the contract. 

No fundamental mistake – the terms within the contract are clear without error. This is to prevent any errors throughout the contract.
 
Capacity – The parties need to be in present mind and not under any influence. 

Legal object – Nothing with in the contract can be illegal.  

Proper Form – It must have a particular set out to make it official. 

True Consent - have all parties agreed to the contract without duress, influence, misrepresentation, fraud, pressure. (Battle, M. 2022)
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These eight essential elements are important when creating a contract to ensure the contract doesn’t become void in the future, effect voidable/ unenforceable. If any of these occur it would cause a larger cost to one or more parties and legal action can occur. 

[bookmark: _Toc153470356]Executed vs Executory. 

A contract can also be deemed as either executed, where it has been carried out as required and has gone to plan within the time frame set. If this doesn’t happen the it is known as executory, which is when there is still work which had been agreed upon which still needs to be carried out.
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The contract will become an agreement when the offeror (the person making the offer) and the offeree (the person the offer is being made to) have come to an agreement and the offeree has accepted the offer, the project can go ahead. After this point no changes can then be made to the offer. Therefore, both parties before signing any contracts, must both agree with the entire contract before the project starts. (Juro, 2023)

Even after everything has been agreed and work starts within a project, there can still unfortunately be room for misinterpretation within the contract. 
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‘Misrepresentation also known as misinterpretation’ – 

‘An untrue statement of the fact or law made by party A to party B, which includes Party B to enter a contract with party A thereby causing party B a loss. An action for misrepresentation can be brought in respect of misrepresentation of fact or law’ (Thomson Ruters, 2023)

For misrepresentation to occur it must be included within the contract. 

Misrepresentation can come across in three ways – 
· Fraudulent
· Negligent 
· Wholly Innocent 
Misrepresentation is where false information has been given to secure a contract. 

If misrepresentation is found within a contract invalid but it can allow the party who was misinformed to pull out of the areas of the contract which have been misrepresented. (e-lawresources, ND)
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Misinterpretation can happen in different forms such as a false statements of facts, an example of this is ‘Bisset VS Wilkinson’ (1927)

In the case the defendant (Wilkinson) wanted to buy land from the claimant (Bisset) for sheep farming during the transaction the claimant advised that 2000 sheep could be farmed on this land. After the purchase the defendant realised this was not possible without careful land management being carried out and without these changes the defendant wouldn’t be able to farm 2000 sheep. Therefore, the defendant wanted to rescind the contract on the claimant’s misinterpretation of the use of land.
As it couldn’t be determined if the claimant’s statement was simply an opinion or fact. It was decided that it was just an observation was just an opinion on the capacity of the land overall based on his knowledge of farming, would not hold as a representation. The defendant could not prove the land was not capable of holding 2000 sheep therefore the claimant won the case and the defendant had to keep the land. (LawTeacher, 2013)

This case shows how the claimant was misled by the number of sheep he would able to farm on his recent purchase of land, which could have been possible but only if the claimant was to reconstruct the land, therefore the claimant was misinformed about the land he purchased at the time.
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This case shows negligence from the defendant Howard Marine who advised the claimant Ogden who had hired two dredges from the defendant. When they had their hire agreement the defendant advised the dredges carried out 850 cubic meters in capacity. The information given was incorrect therefore causing Ogden’s work to take longer and cost to be more than expected. The claimant brought action against Howard Marine for negligence misrepresentation, the defendant advised as they had the information from Lloyd’s register, they believed they had been given was correct. Although they believed this information was correct it turned out the information in Lloyd’s register was incorrect. The company already had the registration document with the correct information there was no reason for them to use the information there was no reason for them to have used the information within Lloyd’s register. 

This then would make the company negligent as they had all the information they needed to pass to Ogden which would have given him the correct figures for him to work out costing and time on the project and decided if they would then want to go ahead with hiring the two dredges but instead of taking the time to find this information they went for the quicker option, if this information had also be inputted correctly this wouldn’t have caused any problems but due to it being a mistake it made the company negligent for passing on the incorrect information. (‘Howard Marnie V Ogden’ 1978). 
[bookmark: _Toc153470361]Wholly Innocent 
Is when a false statement of material fact is given by the defendant, who is unaware at the time that this information was false at the time the contract is signed, even though the defendant is unaware the statement is untrue. Even though defendant didn’t intentionally misinform the claimant, the contract will still be rectified in a similar way, where there is either recission on the contract or the contract is completely cancelled. 
[bookmark: _Toc153470362]Examples of Misrepresentation in the Construction Industry
As discussed previously in this report, misrepresentation can take place in different aspects of a contract, when it comes to construction it can happen in the following ways:
[bookmark: _Toc153470363]Money 

This can be by submitting false bid, when different companies are competing for a contract, some may advise a false bid, to win the contract from there competitor. Even though this would happen at the start of a contract, it is a misrepresentation of how much money that company must be able to afford to build the project and would cause many setbacks on the project. If the client found this out at the start of the contract they could cancel the contract who has misinformed them and reach out to one of the other bidders. (Cotney, ND)

An example of fraudulent misrepresentation within a construction contract is in the case of Sears VS Kingfisher Builders and Francis Whales. 
This case shows how the reference of a builder has not been checked and therefore it hadn’t been noticed that it was false. If the time had been taken to look into this it could have been avoided. 

In June 2008 Kingfisher Builders and Sears started working together to build an extension and renovate a house. By December 2008, Kingfisher said that Sear had underpaid, resulting in Kingfisher leaving the job early and unfinished, Kingfisher also filed a claim for the outstanding funds. (This claim was thrown out by Judge Ramsey in 2011.)
Ms Whales was also involved in this case where the same judge heard that Ms Whales has misinformed Sears in 2008 when he visited her house to view the project in May, she had advised that Kingfisher has carried out work for her prior as a third party and talked highly of Kingfisher and Mr Chudley, which led for Mr Sears to work with them on the contract. Ms Whales failed to advise that Mr Chudley was currently living with Ms Whales and she was a partner of Kingfisher.
She also failed to advise that Mr Chudley was bankrupt and had been convicted of fraud.

Sears made his own claims against firstly Kingfisher for the overpayment and secondly Ms Whales for damages over fraudulent misrepresentation.
The Judge ruled that without Ms Whales misinformation Sears would not have entered into the contract with Kingfisher. This then entitled Sears to damages. After reviewing all the claims Sears made it found he was entitled to £250,000, which was the cost of the property. (Cope, J. 2013)
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Another aspect of a contract that can be misrepresented is when a project is taking place in a village such as a road being de-trunked, in the contract there will be a section where they will advise what the job will bring to the community. Depending on how the project carries out, it may be that they are not able to meet all promises made for the community, this also can include if any of these community’s land needs to be bought for the road. Often disputes can happen between what the landowner believe they were offered and what they are getting, although this is a slightly different misrepresentation of a contract it can still end up, with lawyers to see if the landowner/community has been misinformed or not.


[bookmark: _Toc153470365]Conclusion
In conclusion this report discusses the different factors which go into making a contract valid and how all parties who are looking to enter a contract need to come to an agreement on all aspect of the contract before they sign and start a project to avoid any problems going forward. Unfortunately, as shown within the examples of the report different misrepresentation which can occur within any contract. Although not all misrepresentation is intentional, they can have major impacts on the a project when it comes to time, money and many other aspect of the project, this then can lead to legal action to be taken against the party who was misinformed.  
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