


In this assignment there will be an understanding shown on relevant legislation and the legal process in relation to causation. This will include an understanding of the relationship between legislation, policies and practices. There will be an evaluation on the fundamental legal techniques of reasoning from precedent cases and interpreting statutes. 

The meaning of Tort is when someone is “twisted”. It is a form of “legalised self-help”. Also known as a legal wrong which the law provides a remedy. For the party that is affected by another’s actions, there is an “incentive” which is known as “compensation”, this is where the defendant must pay for the damages they have caused to the victim. 
(Lunney and Oliphant, 2008)

Tort is not criminal, it is a “civil wrong”. 
(Karatinos and Samnik, 2009)

The compensation act 2006 is an act which is taken into consideration when there is a claim for negligence or breach of statutory duty. It ensures that the defendant compensates the plaintiff for all the harm and damage they have caused them. 
For the potential liability the courts will determine if the defendant should of took extra steps to meet a standard duty of care. Did they take precautions against a risk or otherwise. They must also consider, 
“A) prevent a desirable activity from being undertaken at all, to a particular extent, or in a particular way, OR
B) Discourage persons from undertaking functions in connection with a desirable activity”
It is believed that an apology or an offer of treatment from the defendant to the plaintiff, will not amount to an “admission” of negligence or breach of duty. 
(Compensation Act 2006, 2006)


There are two kinds of victims, they are primary and secondary victims. Primary is a person who “foreseeably” suffers physical injury which is caused by the defendant’s actions. Although, it must be mentioned that to be a primary victim, you do not have to suffer physical injury to qualify, it could be mentally.  And secondary is a witness, they are the ones who see the injury caused to others, they could also suffer mentally just from viewing a traumatic situation. They could end up with sudden and unexpected shock, they could have a close relationship with the primary victim, the claimant must be present at the scene to be able to suffer the aftermath. 
(Hope, 2015)

A case example for a primary victim was Dulieu V White & Sons 1901. This was actually the first successful case in tort. The primary victim suffered from nervous shock, resulting from fright. There was a remoteness of damage because she lost her baby, the shock made her have a premature birth. The defendant was negligent, they were careless as they had no knowledge or skill in driving. 
(Dulieu v White & Sons, 1901)

A case example for a secondary victim is Bourhill v Young 1942. This is another case which has caused mental or nervous shock, the plaintiff was not in the dangerous area, but they suffered from hearing the noise of the motor vehicle collision. She was standing 45 feet away and was unloading her basket, she did not see the accident but got a fright from the noise which gave her a severe nervous shock. She was eight months pregnant, a month later, her baby was stillborn, which was caused by the defendant. 
(Bourhill v Young 1942, 1942)

For a duty of care to be established the defendant must owe a “duty of care” to the plaintiff to prevent any harm/damage. The precedent alone is supposedly enough to establish the existence of a duty. The foreseeability of harm is said to be a “sufficient criterion”. If the case involves anything other than physical damage to another’s property, the foreseeability is not able to keep reasonable limits within the law. 
(Rochford, 2001)


For tort law to be established in court, there are four elements, and these are duty, breach, causation and damages. 
Causation is a connection between the conduct and the resulting injury to another. This is also known as the “legal cause” or the “proximate cause” of an injury to another. To understand the legal causation there must be a “natural, direct and continuous” sequence between the act that is negligent, or the defendant failing to act. The injury that is caused to the plaintiff may reasonably say, 
“But for the negligence, the injury would not have occurred”.
It must be a “probable” cause and not a “merely possible” cause.
(Karatinos and Samnik, 2009)






There are five rules of causation and these are, causal statements must clearly show the “cause and effect” relationship, negative descriptors (e.g. poorly, inadequate) not used in causal statements, each human error must have a preceding cause, each procedural deviation much have a proceeding cause and lastly, failure to act is only causal when there was a pre-existing duty to act. These are used to improve the process which creates standards for when an investigation is taking place and the documents are needing to be documented. 
(Marx, n.d.)

If the case was an extraordinary case, such as medical treatment for one example, the injury that was inflicted by the defendant would break the causal chain, especially if it causes the death of the victim. It will only break if the treatment is bad, or not at its best. The action needs to be careless
(Stannard, 1992)

The definition of negligence is when someone is careless towards another person/ or belongings of another person causing damage. It could arise when one is acting carelessly, or from failing to act when they are “legally obliged” to do so.  This was stated in the “Canterbury Tales”. 
(Karatinos and Samnik, 2009)





To establish a tort negligence claim there are three things you must look at and they are; 
“The defendant owes the claimant a duty of care; and 
The defendant breached this duty by falling below the required standard of care in the circumstances of the case; and 
The defendants breach of their duty is both the factual and legal cause of the claimant’s injury.”
You may also look at; 
“The defendant is unable to raise any partial or full defences to the claimant’s action.”
(Horsey and Rackley, 2019)


After a legal duty has been provided, it must be proven that there was a breach. A breach could be, someone not providing a contract, or failure to notice any risks that could occur. 
Damages is when a person is injured by another from negligence, they must have “fair and just compensation” from the loss that the defendant has caused. The objection is to ensure that the injured parties’ injuries will be measured in terms of money. For example, if the negligence causes death of another, they will have to investigate the deceased’s estate which should then recover from the “wrongdoer” 
(Karatinos and Samnik, 2009)

Strict liability is known as liability, but without “wrongdoing”. Whether the defendant has met, or failed to meet a standard of conduct, they must pay for the damages that caused harm to the claimant. 
(Goldberg and Zipursky, 2016)
With strict liability, the defendant must engage within the prohibited conduct, they must also have a “culpable” mens rea. If they do, then some of the fault from the case is removed. 
(Vicarious Liability - Vicarious Liability And Strict Liability Distinguished, n.d.)

Lord Nicholls stated that vicarious liability is a doctrine which is, 
“At odds with the general approach of the common law, which favours imposing liability on individual defendants whose actions (or inactions) are regarded as blameworthy by the law of torts” 
For example, the defendant who may be an employer could be held liable for the “tortious” behaviour of another, who could possibly be the employee. Liability may arise even without finding a fault. 
(Giliker, 2013)

Defamation is when one publishes information about another to intentionally ruin their reputation, therefore it causes injury. The right to this tort is “the right to one’s good name”. 
(Goldberg and Zipursky, 2016)



Nuisance is when a person’s right, or entitlement is excluded. For example, when it comes to trespassing if the entitlement for one to enter another’s property is excluded, this can be seen as a nuisance. But looking more into nuisance it is typically all to do with odours, noises and vibrations. 
(Goldberg and Zipursky, 2016)



In tort there is a neighbour principle which was developed by Lord Atkin, who was a part of the famous case “Donoghue v Stevenson [1932]. This was to establish when a duty of care had to take place. 
“One must take reasonable care to avoid acts or omissions that could reasonably be foreseen as likely to injure one’s neighbour”. 
The definition of a neighbour would be someone who was directly affected by an act of another. 
(neighbour principle, n.d.)

There is a test for causation which is the “but for” test, the plaintiff must show that the injury would not have happened and that it was caused by the defendant. It is known as a “traditional principle” in tort law. It can be reffered as a “proximate” cause.  There are cases the “but for” test does not work, so the courts will then have to take into consideration that the causation has “materially contributed” to the injury. 
(Gallagher, 2011)

The establishments for the neighbour test were,
“1. Reasonable foresight of harm, and 
2. A relationship of proximity”
(Duty of care, n.d.)

A reasonable person in tort law will look into making long term plans that may affect another by causing a risk. There may also be trade-offs that affect the risks. 
(Hylton, 2016)

To protect the defendant, it is required that the claimant proves two things. Lord Pearson stated that, 
“a person could not fairly be held liable in damages for doing something which in the place where it was done was either originally lawful, or made lawful by retrospective legislation”
(Fawcett, 1984)

It makes sense that the judges in the House of Lords, for a number of reasons, will come up with a result for a case which works in favour for the claimant. 

From the case, Caparo v Dickman [1990], there was a three-stage test. The first was the relationship between the parties. The second was the knowledge of the report which would be communicated between everyone who was involved. And the third was the people in the party deciding on whether they want to enter the transaction/contract, this may be a shareholder or an investor. 
(Caparo v Diskman, 1990)

The claimant must establish, 
“1. That harm was reasonably foreseeable,
2. That there was a relationship of proximity, and 
3. That it is fair, just and reasonable to impose a duty of care”. 
(Duty of care, n.d.)


When the courts didn’t use the three-stage test, they looked at another factor which was all to do with making sure the policy choices and considerations were “fair, just and reasonable”. An example of a case which used this was, James Bowen v Commissioner of Police of the Metropolis [2018]. 
(Cannon and Folkard, 2019)


Novus actus interveniens is an action which is not related, therefore it is intervening. It only applies to cases of assault and injuries that happen by accident. When someone has been assaulted the defendant has full liability of what happens, he is responsible for the consequences. When there is a legal proceeding that’s when novus actus intervieniens take place. An example case for this is a thirty year old who was stabbed by his friend in the abdomen, but he died of “dengue” after 15 days. His friend was charged with attempted murder (Section 207 IPC) just before the victim died as he caused him serious harm, but then after the victim died the charge was changed to murder (Section 302 IPC) because he was indeed the cause of his friend’s death. He would never of died if he wasn’t stabbed. 
(Chaudhari, 2013)







In the case, Corr v IBC Vehicles [2008], Mr Corr was employed as a maintenance engineer. He was working on a “prototype line of presses, which produced panels for Vauxhall vehicles. The machine picked up a metal panel, without warning it moved towards Mr Corr’s direction which would have decapitated him if he didn’t move in time. He was struck on the head and most of his ear was damaged. After that, he suffered flashbacks and he turned to alcohol and got aggressive, his mental health declined and eventually he committed suicide.  The question was to be decided whether his death was caused by a wrongful act because there was a breach of duty during his accident. 
(House of Lords - Corr (Administratix of The Estate of Thomas Corr (Deceased)) v Ibc Vehicles Limited, Appellate Committee, 2008)

In the case, Mckew v Holland & Hannen & Cubbitts (Scotland) Ltd [1969], the claimant (Mckew) suffered an injury on their back, which was a result from the defendant’s negligence. It stated on Westlaw that he would sometimes lose control of his left leg. As he held his daughters’ hand, because there were no railings for him to hold onto for support, he flung himself down the stairs and broke his right ankle. The result of this case was that the defendant was not held liable for the second injury with his broken ankle, even though it was supposedly caused by the first injury, the claimant acted unreasonable, therefore he lost the case.  
(Mckew v Holland & hannen & Cubbitts (Scotland) Ltd, 1969)



In the Jobling v Associated Dairies Ltd [1981] case, J fell and injured his back at a butcher’s shop. The result of the injury was said to be partially disabling, so J claimed for future loss of earnings. Before the trial took place, it was established that J was suffering from a serious condition, which was unrelated to his accident. The case was reversed on appeal. The court had to assess all of the factors to see if J was entitled to compensation. The case had a positive/neutral judicial consideration. 
(Jobling v Associated Dairies Ltd, 1981)

To conclude, with the primary and secondary cases, the defendant was definitely at fault of his wrongdoing. In the Bourhill V Young [1942] case, the driver on the motorcycle was driving carelessly, which can only result in one way, he put other drivers on the road and pedestrians around the area at risk. If he was not driving so carelessly, he would not of had an accident which caused injury to himself and others, one of them being a stillbirth. He did owe a duty of care because as a road user, you are supposed to take extra precautions to avoid risk. He did in fact breach it as he ended up having a crash from being careless. His breach of duty caused injury and harm to the pregnant woman who lost her baby. The claimant may not have been that close to the accident scene, but she was still vulnerable. In the primary case of Dulieu v White & Sons [1901], this case is more serious because the defendant had no knowledge or skill in driving, therefore he should not have been driving, that itself is against the law. There was a breach because eventhough he may not of had a license, he still should have been careful and looked out for the safety of others. Because of his actions, he has crashed into someones property causing damage, and he has caused the victim a loss because she lost her baby because of him. If he had of stayed off the road, this would not of happened. In the case of Mckew v Holland & Hannen & Cubbitts (Scotland) Ltd [1969], it’s fair to say that the defendant did not have full liability, he should have taken extra care making sure the workplace was safe, that was his responsibility. He was not the cause to the rest of the injuries, his actions may have caused triggers and a bad back. Years after the accident, the claimant turned to alcohol and he ended up depressed and even though there was no hand railings, he was the one who acted without care. He threw himself down the stairs and broke his ankle, the defendant did not owe a duty at that point, so it was not his fault as he didn’t cause his injury. The claimant was not a reasonable person, it was not “fair, just and reasonable” case, as he tried to blame someone else. 
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