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THE ENGLISH LEGAL SYSTEM IS BASED UPON COMMON LAW PRICIPLES. EXPLAIN WHAT THIS MEANS.
Legal Process – BMPL4011















Developed over many years, Common law combines legislation enforced by parliament with legal precedents through case law. Unless distinguishing features about the relevant case persuade the judge to disapply or modify the precedent, the court can apply the key principle of the precedent regardless of whether the facts match. Common law is based on court decisions rather than any codes or statutes, it is any law declared by judges. The laws become established after being passed by the parliament, Parliament includes the monarch, the house of commons and the house of lords.  Crimes that often come under common law are crimes such as murder, manslaughter or common assault as to be able to establish liability under common law, a claimant must prove that the harm was foreseeable and that the standard of care was breached. Civil law is more surrounded by cases between individuals where one for example is violent or harmful to another person, their property or any rights they have. They also deal with matters between individuals and organisations. Unlike common law, if you are convicted of a civil offence, you will likely not be sent to prison and instead must pay compensation. 
English common law began when King Henry II started local customary laws and replaced any new national laws, this then was the law “Common to all” (Rab, S & Court S 2022). They established new authority and justice. William Blackstone influenced the English legal system and rendered many statutes and legal choices which then lead to the creation of common law, which was called the “Commentaries of the laws of England” (Berkley Law, 2023). Blackstone became much more popular in the United States than in his home country, “After the American Declaration of independence (1776), the Commentaries became the chief source of knowledge of English law in the New World” (Britannica, 2023). The courts and tribunals judiciary (2023) says that “Substantive English common law is clear, fair and predictable, and based on precedent”. Common law is a system that has originated from English Law and has been continually built upon. Case law is a system that has roman law origins and has been developed with many principles of law and equity that do not get covered by legislation which makes it a source of primary law. Common law is used widely across the world and provides a consistent body of law to follow. Precedent bounds judges to follow the common law system, they have more authority, but it is limited by the precedent. Any judgement made in court contains facts of cases, reasons for any decisions, the legal position and the final decision. This then sets precedent for courts lower to follow, higher courts can, however, overrule if they have a different decision on one case from another.  For common law with the precedent being binding it is different to civil law as the judge is not bound here to follow any precedent. Instead, they decide on every case using their own judgement. 
Multiple people make up the judiciary, it includes Judges, magistrates, tribunal members and coroners. They all are there to uphold the law and “should be fair and transparent, free of any influence outside the rule of law” (Courts and tribunals judiciary, 2023). The judiciary helps ensure that the state does not use any powers unlawfully. The Judiciary has placed checks to ensure this happens. These include residual freedom, the right to say or do anything unless stated that it is illegal. The actions of the state must ensure they have the legal authority to use any powers, including the police. The judiciary oversees resolving any legal disputes, arbitrary rulings mean the monarch has no power to decide on legal matters. This was brought in after the Case of Prohibitions (1607) after a dispute broke out between the archbishop of canterbury and another member, the archbishop then asked king James 1 for a resolution and who adjudicated the case and passed a sentence. People questioned if the king had the right to adjust cases, his decision was overruled, and Sir Edward Coke CJ decided that the king was only allowed to consult on matters and not adjust any cases. After this, the separation of powers began, and the powers of the crown are now exercised through ministers and the judiciary (lawprof. Co 2022). They also have, the right to a fair hearing, royal prerogative, Habeas corpus and individual liberty and judicial review of executive actions (Rab, S & Court S (2022).
 In common law and civil law, lawyers perform different roles in court. Common law requires that a lawyer supervises the questioning of witnesses, the production of evidence, and the presentation of a case to a judge. Common law layers typically start with a similar case and compare any facts that they share, they try to find any relevant precedent in the case.  It is common for lawyers in civil law to be more inquisitorial. Instead, they present evidence that the court finds and assist the court in organizing evidence to build a case. They start with legal norms and legislation on get their conclusion from the facts of their case.  John Riggs (2003) says “It is an easy temptation for lawyers trained in one or the other legal system to criticise the approach of those trained and practising in the other.” A key difference between civil law and criminal law and the way they produce evidence is that court-ordered expert investigation can play a significant role in the trial since the judge acts as the main investigator. Typically, parties in common law would appoint an expert witness, who would then be cross-examined by lawyers from both sides. There is less structure and a more organic nature to common law systems. Laws in civil law countries are generally more comprehensive than in legislative law countries, so courts play a crucial role in developing law. So, case law is a significant source of law, and as a result, judges are more involved in influencing the legal system. Additionally, common law judges preside over an adversarial system where the parties to a dispute fight their cases, serving more as mediators than investigators. An example of common law working in practice is the King’s bench Division. One of the three divisions of the high court that collaborate with the family division and chancery decision is this one. With a total of 71 High Court Judges, it is the largest of the three High Court Divisions and has the broadest range of authority (Courts and tribunals judiciary, 2023). Common law civil claims, sometimes known as “torts,” are handled by the King’s Bench Division. These claims include proceedings relating to contracts and claims relating to civil wrongs. Moreover, judges in the King’s Bench Division preside over more specialised cases, such as judicial review applications, which test the validity of decisions made by the government and other public authorities. The King’s bench division deals with disputes relating to cases such as negligence, breach of the human rights act 1998, personal injury and more. Another example of common law working in practice is common-law marriages, this is where couples can be considered married and not have to formally register any marriage relations as civil or religious. Statistics from UK Parliament (2022) show couples choosing to live together in a stable relationship and not get married has increased by 144% between 1996 and 2021.
 



In conclusion, the English legal system is based upon common law as when having to deal with a situation that has not worked out businesses can predict the outcome of a case under the standards of English law. As stated by the Courts and tribunals judiciary (2023) “English common law, together with the UK legal system, is, and has always been, flexible. It adapts to meet the challenges of an ever-changing commercial world”. The way the courts and judiciary act are based on precedent which is what common law is about they make their decisions on facts of cases they can compare to prior decisions of judges and courts. The judges will follow their legal knowledge. Common law helps keep statute law in line and up to date with all solutions to any potential problems. It also helps create a precedent for statute when there is no statutory codification. The decisions made by higher courts such as the house of lords and the court of appeal create all precedents about any matters in England and Wales, this then binds the lower courts' decisions. English common law is one of the most used legal systems in the world, it is used in 27% of 320 world legal jurisdictions (sweet & Maxwell 2008).  Statistics by Sweet & Maxwell (2008) also show that “30% of the world population are living under English common law systems”. 
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