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English law has long placed great emphasis on individual reputation and integrity, while at the same time stressing the right to freedom of expression. Article 10 of European Convention of Human Rights (ECHR) gives every individual the privilege to freedom of speech which requires the freedom to hold an opinion, to access and exchange information and thoughts without interference from the public authorities. Similarly, a personal reputation which concerns defamation is protected under Article 8 of ECHR. These two rights must be balanced, which is a very fragile and complicated exercise. This essay will, therefore, assess the degree to which the law on defamation strikes a fair balance between maintaining the dignity of the person and allowing the press to have a freedom of expression in the light of case laws, legislation and secondary sources.
Defamation Act 2013 aimed to “modify some of the common law rules which were seen unduly to favour the protection of reputation at the expense of freedom of expression” as Lord Sumption expressed by in Lachaux v Independent Print Ltd & Anor [2019]. More precisely, the Act consolidated and codified sections of both the current legislation and case-law, in particular regarding the protection of journalistic qualified privilege, also known as ‘publication on a matter of public interest’, as referred to in section 4 of the said Act.
The publication on a matter of public interest defence builds on a previous defence, recognized as Reynolds defence, after the case of Reynolds v Times Newspapers Ltd [2001]. It seeks to protect the media by covering topics of public interest in a balanced fashion, even though what is reported happens to be untrue. This defence tilts towards favouring the freedom of speech by making it to be easier for the law to allow such fake stories to be published if it ensures that significant true stories are not censored because they cannot be proven. This, in return, balances the reality that the media can only be covered if they behave responsibly in the occurring circumstances (Young 2018).
This defence also requires that the statement brought forward was on the subject of public concern as well as the defendant reasonably believed it to be one of public interest (Thompson and Gordon 2017). Economou (Alexander) v David De Freitas [2017] was the first case where this defence applied and favoured the freedom of expression of the defendant. The defendant was found to have a reasonable belief that the publication was on public interest matter as he gained a unique opportunity to raise questions as a first-hand observer.
However, in Loutchansky v Times Newspaper [2001], the newspaper was found to be at fault by the court. The judge found out that while the matter was of public concern, the question here was whether the paper had acted reasonably in printing the articles. The claims raised were highly harmful to the credibility of the complainant, and therefore, a high standard of responsibility was required on the part of the defendant. It used some very unsafe sources, the claims were unclear, and the newspaper did not make any effort to verify them from the complainant.
Moreover, in a recent case of Serafin v Malkiewicz & Ors [2019], the Court issued instructions on the application of Section 4 defence. It noted that the claimant's right to reputation under Article 8 and the harm to reputation that would have been incurred by the publication had to be taken into consideration.
Contrary, in Flood v Times Newspaper [2012], the Supreme Court allowed the section 4 defence upholding that the article written in the newspaper was of serious public interest, and the accusation on the complainant was an important aspect of the story. They were released with the lawful intention of investigating the claims.
Section 10 of the Contempt of Court Act 1981 allows for some form of security for press persons and their sources. It codifies the principle that it is not court worthy of compelling anyone to reveal the source of information found in the publication for which they are liable. They are, therefore, not guilty of refusing to do so until it is effectively understood that clarity is necessary from the point of view of the courts in the circumstances (Loveland 2018).
It must be noted that this section must be broad-based in the sense that the limitation on disclosure extends not only to direct orders to reveal the source but also to any order for disclosure which implicitly reveals the source, ignoring the fact that the implementation of the restriction may result in the loss of property rights conferred on the party seeking to obtain the source (Secretary of State for Defence v Guardian Newspapers Ltd [1985]).
This can be seen from Financial Times Ltd & Ors v UK [2009] where it was ruled by the court that the safety of journalistic sources was one of the fundamental requirements for freedom of the press. Without such safeguards, press sources can be prohibited from allowing the press to educate the media about issues of public concern. In consideration of this and the potentially chilling impact that a request for publication of a source has on the exercising of that right, such a measure cannot be compliant with Article 10 of ECHR unless it is reasoned by an overriding requirement of the public interest.
Conversely, in Interbrew SA v Financial Times Ltd and Others [2002], the court ordered the publication of the press sources because the harm suffered was significant, that there was a criminal offence, and that the complainant had a reasonable need to avoid further disclosure of the material.
The key to the law of defamation is to strike the fair and right balance between the protection of one's reputation and freedom of expression. These rules are intended to mediate between these two rights. It favours both in their own capacity ensuring that both matters of public interest under section 4 of the Defamation Act 2013 and protection of press sources under section 10 of the Contempt of Court Act 1981 remains intact and safeguarded.
This problem question will advise both the claimants in the present case namely Norton Solutions plc and Nature Reserve Trust (NRT) whether they can make a claim for judicial review of the decisions affecting them against the defendant Plastic Regulatory Authority (PRA). It will also direct whether any of their claims is probable to succeed. This will be assessed in the light of case laws and statutes.
PRA is a public body that has been constituted by the Environmental Protection Act (EPA) 2019. Hence its decisions will be subject to the supervisory review authority of the High Court on the ground that it specifically exercises a public role as required by Rule 54.1(2) of the Rules of Civil Procedure (CPR). It is also clear that judicial review is the only way to contest those decisions (O’Reilly v Mackman [1983]). 
Pursuant to Rule 54.4 of the CPR, claimants are required to obtain approval from the court to petition for judicial review, which must take place within the three months after the grounds for making the application have occurred as set out in Rule 54.5 of the CPR. In the present case, Norton Solutions plc seems to be within this basic time limit but NRT has crossed this time limit. However, according to section 31(6) of the Senior Courts Act (SCA) 1981, relief can be provided where it is likely to inflict considerable hardship or it dramatically affects the rights of another individual or would be harmful to good administration. In the case of NRT, it was due to the limited publicity regarding the proposal that it could not bring the claim before. For the purpose of moving forward, it will be assumed that the court granted it permission.
Moreover, section 31(3) of the SCA states that the applicants must have adequate interest in the matter to which their submission applies. Both NRT and Norton Solutions plc must show this. In light of R v HMIP ex parte Greenpeace (No.2) [1994], NRT will have a standing since interest in environmental matters ensures that pressure campaigns will make an argument more successfully than individual demonstrators.
On the other hand, whether Norton Solutions plc will also have a locus standi is arguable. Taking into account the criteria set out in IRC v National Federation of Self-Employed and Small Businesses [1982] where the federation was not found to have a reasonable interest in tax ties of another set of taxpayers, Norton Solutions plc might not have standing considering they do not have sufficient interest in the business of Westcross plc. Contrasting this situation with R v Secretary of State for Foreign Affairs, ex parte World Development Movement Ltd [1995] in which the International Development Movement was said to have an interest in the subject matter because of the significance of the topic posed. In the case at hand, Norton Solutions plc can be held to have an interest concerning meeting the local demand for plastics recycling.
The factual merits of each appeal to the applicants will now be considered. The decision to deny Norton Solutions plc's license was based on the policy of PRA to issue a license for only one recycling plant within one region. As Lord Reid noted in British Oxygen Co Ltd v Board of Trade [1971], there can be no opposition to an agency establishing a reasonably precise approach with regard to its area of expertise. However, this policy should not be implemented rigidly in any situation. It must determine the merits of each case individually and whether an exception to the policy should be made. 
In the instant case, it seems that PRA has neither acted ultra vires as it had the power to do so nor they are being rigid. It has justified its decision on the basis of another new recycling plant stating that it had shown how the new recycling plant would help stimulate economic growth in the deprived area. Therefore, Norton Solutions plc’s claim is not likely to succeed.
In the case of NRT, it seems that there would be reasons for arguing that there has been a violation of the laws of natural justice. It is when a decision or action is unconstitutional if the procedure taken was unreasonable when it was judged against the principles of procedural justice of public law. The necessity to consult is a fine example of a frequently needed protocol. This may be laid out in the legislation or, for example, as exemplified in the Agricultural Training Board v Aylesbury Mushrooms [1972] where it was held that consultation involved more than just notification. It can also occur in common law where a reasonable expectation has been established or as part of a requirement to behave reasonably.
The decisions must not be biased. However, in the present case, it seems that actual bias has occurred. It happens when an individual or a body is driven by an urge to support one side or to disfavour the other, as per Lord Goff in the case of R v Gough [1993]. In the case at hand, EPA 2019 stipulated that all applications for a license must be posted on the proposed site itself, online and in the local newspaper. However, the license application notice of LakeRec Ltd was published only in the local newspaper and not on the planned site and online. This, in turn, led to the majority of users of the nature reserve not being aware of the proposed recycling plant and could not raise their concerns about its environmental effects. Therefore, NRT would most likely to succeed in its claim.
Conclusively, it can be said that NRT will most likely to be successful in its claim against PRA on the judicial review ground of rules of natural justice. However, Norton Solutions plc’s would not likely be successful since PRA in this situation has not acted ultra vires or rigidly.
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