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To: Board of Directors, Scrumpy Cider Ltd
From: Victoria Jeffreys, HR Consultant
Date: 30/03/2023
Subject: Response to the Claim by Alison Ambrosia
Abbreviations
SC – Scrumpy Cider Ltd
AA – Alison Ambrosia
SS – Steve Smith
RR- Richard Rees
DD – Derek Duggan
ET – Employment Tribunal

Introduction: 
I have reviewed the documents regarding the claim by AA against SC. As requested, based on the facts and legal considerations, I have advised on how and when the company should respond to the claim. Additionally, I have analysed the grounds of the claim, potential defences and provided relevant legal principles and case law to support my advice.
1. How and when to respond to the ET1:
The response to the claim should be submitted to the ET within 28 days from the date of the ET1 which in this case will be the 13th of April 2023, unless there are exceptional circumstances that would allow you to request and extension of time to respond. This ensures compliance with the deadline and avoids any potential consequences: (GOV.UK, 2023)
Step1: Acknowledge Receipt of the ET1 within 28 days from the date of the ET1.
Step 2: Prepare a response: SC should thoroughly review the claim and gather all necessary information to formulate a robust response and prepare the ET3 form. SC should gather evidence to support its defences; witness statements, relevant policies and procedures and any actions taken to address complaints in the past. It is crucial to present a comprehensive and robust response to the allegations, addressing each claim individually and providing legal and factual argument to support the company’s position.
Step 3: File the response: The response (ET3) should be submitted to the Employment Tribunal within the required timeframe. (CIPD, 2022)
Based on the information provided in the ET1, AA may have the following potential claims against both SC and SS.
a) Constructive Unfair Dismissal: Section 94(1) of the (Employment Rights Act 1996) AA alleges that she was forced to resign from her position due to the conduct of SS and the SC’s failure to address her complaints effectively. She may claim constructive dismissal if AA can demonstrate that the conduct of SC and SS amounted to a fundamental breach of her employment contract which undermined the employment relationship. (ACAS, 2022)
b) Sexual harassment: AA alleges SS made inappropriate comments, engaged in unwanted physical contact, and created a hostile work environment. This claim falls under the section 26 (2) and (3) of the (Equality Act 2010), which prohibits harassment based on sex. (legislation.gov.uk, 2011)
c) In Regard to the complaint regarding RR: Under Section (40) of the (Equality Act 2010), employers have a duty to protect employees form harassment. SC arguably failed to protect AA form harassment when they didn’t take appropriate action. Employers may have vicarious liability under Section (109) of the (Equality Act 2010) but they are not currently liable for harassment by 3rd parties as confirmed in ‘Nailar V The Unite Union’ (2022). However, the (Worker Protection (Amendment of Equality Act 2010) Bill 2022-23 proposes to hold employers liable for third-party harassment if they fail to take reasonable steps to prevent it.
d) Direct Discrimination: AA may argue that she experienced less favourable treatment based on her gender which is a protected characteristic under Sec.39 (Equality Act 2010) such as being asked to dress provocatively to boost sales. The case of ‘Smith V Rees’ (2020) provides an example where a female employee was treated less favourably based on her sex resulting in a successful claim.
e) Victimisation: Section 27 of the (Equality Act 2010) prohibits victimisation. It refers to the unfair treatment of an individual having made a complaint regarding discrimination or harassment. AA could claim that she faced victimisation when SS threatened her with disciplinary action for not visiting RR after she had reported his inappropriate behaviour. 
f) Harassment related to Sex is covered by Section 26(1) of the (Equality Act 2010). Under this provision AA must show that she has been subjected to unwanted conduct related to her sex.
Possible defences to the claims:
In responding to the claims, SC can consider the following potential defences.
a) Denial of allegations: SC and SS may deny the specific allegations made by AA and assert that the company took reasonable steps to prevent and address any potential harassment or discrimination. It is important to provide a detailed rebuttal supported by evidence that challenges the credibility and accuracy of AA’s claims.
b) Lack of Knowledge: SC can argue that it was not aware of the extent of the issues AA faced as she does not provide sufficient details or formally report the incidents until her letter of resignation. SC should demonstrate that it had appropriate policies and procedures in place to address grievances and that AA failed to follow those procedures by not reporting those incidents in line with company policy.
c) Reasonable steps: SC can demonstrate that it had appropriate policies and procedures in place to address harassment and discrimination, highlighting its anti-harassment and equal opportunities policies, training programs and any investigation conducted in response to complaints ad that it took reasonable steps to investigate and address the issues raised by AA. This defence is available under Section 109(4) of the (Equality Act 2010). 
d) Proper investigation: SC should ensure that the investigation conducted by DD, the investigating officer was thorough, impartial, and in line with the company’s policies and procedures.
Analysis of the facts, Legal principles, and case law:
To provide further support and guidance it is essential to analyse the relevant legislation and case law in this matter: 
i. Constructive dismissal: Section 94(1) of the (Employment Rights Act 1996). To establish a claim of Constructive Dismissal, AA must show that SC and SS’s conduct amounted to a fundamental breach of her employment contract, making it impossible for her to continue to work at SC. The legal principle of constructive dismissal is outlined in the case of ‘Western excavating (ECC) Ltd v Sharp’ (1978) which established that the employers conduct must be such that it undermines the relationship of trust and confidence between the parties. it is important to note that AA reported the incidents with RR to her line manager SS, who responded dismissively and failed to take appropriate action. This could contribute to the claim for constructive dismissal as it demonstrates a failure on the part of SS to address the issue effectively.
ii. Sexual Harassment: Section 26(2) and (3) of the (Equality Act 2010), sexual harassment occurs when unwanted conduct of a sexual nature violates the victim’s dignity, creates a hostile, degrading or offensive environment. Relevant case law such as ‘Richmond Pharmacology Ltd v Dhaliwal’ (2009) has established the criteria for determining whether conduct constitutes sexual harassment. This case of ‘De Souza v Primark Stores Ltd (2020) highlighted the importance of employers taking prompt and effective action to address harassment complaints. Failure to do so can increase the employer’s liability and the potential compensation award to the complainant.
iii. Discrimination: The (Equality Act 2010) prohibits gender discrimination, which includes treating employees less favourable because of their gender. Case law such as the case of 
'S Macken v BNP Paribas London Branch and others' (2019) has established that gender discrimination can encompass inappropriate comments and request related to appearance or dress.
iv. It must be determined whether SS’s actions had a sufficient connection to his employment, the nature of the incident, the context in which it occurred and whether there was any work-related discussion or influence involved will be relevant to ascertain if SC is vicariously liable. As SS has a position of authority within the company being AA’s line manager, this could increase the likelihood of the employer being held vicariously liable for his actions. The exploitation of a superior/subordinate relationship may strengthen the argument for vicarious liability.  However, the actions taken by SC upon learning about the incident will be significant. As SC has now promptly investigated the matter and taken appropriate disciplinary measure towards SS, it has demonstrated a commitment to addressing harassment in the workplace and might help mitigate their potential liability.
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If the matter proceeds to a final Employment Tribunal hearing and AA is successful with her claims, the following remedies could be considered by ET. These remedies aim to compensate her for the harm suffered and address any losses incurred because of the claims and subsequent resignation.
i. The Tribunal will consider various factors when determining the amount of the award including:
Basic award: Under Section 123 of the (Employment Rights Act 1996), The ET will calculate the basic award. The basic award is based on the employee’s age, length of service and weekly pay limit. The maximum amount for the basic award would be £1,142, calculated at the rate of £571 per year of service. (GOV.UK, 2023)
Compensatory awards will consider the relevant factors:
Compensation for Financial losses: The Tribunal will assess the actual financial losses suffered by AA, including past and future loss of earnings, benefits, pension contributions, bonuses, and other company benefits. The amount awarded will depend on factors such as her salary, length of employment and the prospects of finding a new job. Case law such as ‘Dugdale PLC V Cartlidge’ (2007) and ‘Ramsdale V Malden District Council’ (2021) support this and the relevant provisions of the (Emloyment Rights Act 1996, n.d.)(Employments Rights Act 1996) will inform the assessment of financial losses.
Compensation for Injury to feelings: The ET has the power to award compensation for the emotional distress caused by the harassment. The Tribunal will consider the impact of the harassment and discrimination on AA’s emotional wellbeing and the compensatory award for injury to feeling will be based on the severity and duration of the distress caused. Relevant case law in this regard included Vento v Chief of West Yorkshire Police (2002) which sets out guidelines for the assessment of compensation levels based on three bands, lower, middle, and higher. The bands for such compensation have increased over the years in the case of (Da’bell v NSPCC (2010) Simmons V Castle (2012) and ultimately De Souza V Vinci Construction (2017) where the Vento bands are as follows for 2022.
Lower band of £990 to £9,900 (less serious cases)
Middle band of £9,900 to £29,600 (cases that do not merit an award in the upper band)
Upper band of £29,600 to £49,300 (the most serious cases), with the most exceptional cases capable of exceeding £49,300.
The case of Steel v Uniquely Chic Furniture (2018) highlights the potential remedy that could be awarded to AA if the case went to a final ET hearing and sheds light on the factors that could influence the amount. Ms Steel was subjected to sexual harassment by her line manager, inappropriate comments, touching and unwelcome advances. The ET found the employer liable for the actions of the line manager and awarded Ms Steel 
•	£20,500.00 Compensation for discrimination by way of damages for injury to feelings 
•	£4000 aggravated damages
•	£6,000 Compensation for discrimination by way of damages for personal injury:
•	£2,201.31 of interest
This case indicates a similar level of harassment to that experienced by AA, however it is important to remember that each case is fact specific.
Loss of Statutory rights: AA has worked for SC for over two years she may be entitled to compensation for loss of statutory right, typically ranging from £300-500 as highlighted in ‘Ramsdale V Malden District Council’ (2021)
Future employability: The ET will assess the impact of the discriminatory treatment on AA’s future job prospects and potential loss of earnings.
Aggravating factors: The ET will consider any aggravating factors such as the severity and persistence of the conduct and the employer’s knowledge and response to the situation.
Impact on Health and Well-being: The ET will consider the impact of the harassment on AA’s mental and physical health, as well as the duration of any resulting health issues. Medical evidence such as records and reports may be relevant in determining the award.
Maximum Compensation limit: In accordance with the (Employment Tribunals, compensation limits and minimum amounts for redundancy payment Regulations 2021) the maximum compensatory award cannot exceed one year’s salary, in AA’s case the maximum limit would be £34,000.

ii.	Factors affecting the level of the award:
Severity and duration of the harassment: The ET will assess the gravity and persistence of the harassment suffered by AA. The more severe and prolonged the harassment, the higher the potential award may be. Case law such as ‘X v Britannia hotels’ (2021) demonstrate the tribunal’s approach in awarding compensation for injury to feelings.
Failure to follow ACAS code: If SC is found to have failed to follow the ACAS code of practice on disciplinary and grievance procedures, the tribunal may increase the compensatory award by 10 to 25%. (https://www.acas.org.uk/acas-code-of-practice-on-disciplinary-and-grievance-procedures, 2023)
A very recent case ‘KZ v The Nags Head reading Ltd’ (2023) highlights the employer’s duty to protect employees from third party harassment. (Section 26 of the Equality Act 2010, n.d.)Section 26 of the (Equality Act 2010) defines harassment related to sex and places an obligation on the employer to prevent such conduct. (HR-Inform.co.uk, 2023)
Contributory fault: If the ET finds that AA contributed to the situation or failed to take reasonable steps to address the harassment, the compensatory award may be reduced to reflect her share of the responsibility. (Thomson Reuters, 2023)
Mitigation of loss: The tribunal will consider whether AA made reasonable efforts to mitigate her losses by actively seeking alternative employment. Failure to demonstrate sufficient mitigation may lead to a reduction in the compensatory award. (Lexology, 2021)
Impact of health issues: If Alison’s health issues were pre-existing or unrelated to the alleged harassment and dismissal, the ET may consider this in determining the award. If it can be established that her health problems (Asthma) were not caused by the situation, then the compensation may be adjusted accordingly. (Equality and Human Rights Commission, 2018)

iii.	Recommendations
Considering the specific circumstance of this case and the potential financial impact, settling the case rather than proceeding to a tribunal would be a prudent course of action. It allows SC to resolve the matter swiftly, protect its reputation and avoid the uncertainties associate with a tribunal hearing.
Certainty and control: By reaching a settlement, SC retains control over the outcome and avoids the uncertainty of a tribunal decision.
Cost Savings: Settling the case can save legal costs, tribunal fees and other expenses associated with a prolonged legal process. Settling avoids these expenses and allows the company to allocate its resources more efficiently.
Reputation management: Settling the case amicably can help preserve SC’s reputation and avoid potential negative publicity. By demonstrating a commitment to addressing workplace issues and resolving disputes without litigation the company can maintain a positive image.
Time efficiency: Settling the case allows for a quicker resolution avoiding the lengthy process of a tribunal hearing. Allowing energy, time, and resources to go into the business that would otherwise have gone into tribunal proceedings.
Risk mitigation: Settling the case minimises the risks associated with an uncertain tribunal outcome. The ET’s decision could result in a higher compensation award than what may be agreed upon through settlement negotiations. By settling the company can cap its financial exposure and mitigate the potential impact on its financial resources.
Privacy and confidentiality: Through settlement, the parties can include confidentiality provisions or non-disclosure agreements, ensuring that the details of the case and the settlement terms remain private. This can protect the company’s sensitive information and maintain confidentiality.
(ACAS, 2018) 
It is crucial to consult legal counsel to negotiate a fair settlement agreement that addresses Alison’s claims and provides appropriate compensation while protecting the company’s interests. The decision to settle or proceed to a tribunal rest with the Board of SC.
Please let me know if you require any further information or clarification. I am available to discuss this matter further at your convenience.
Your Sincerely
Victoria Jeffreys 
HR Consultant
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To: The Management Board of Scrumpy Cider Ltd
From: Victoria Jeffreys – HR Consultant
Date: 11/05/2023
Subject: Legal Issues surrounding In-House Management of IT and Payroll Functions
Abbreviations: Scrumpy Cider Ltd – SC
Dear Board,
I am writing in response to the email from Bob Braeburn regarding the decision to bring the IT and Payroll functions in house and whether there are any legal issues that would need to be considered. This Briefing note outlines the legal considerations from a HR perspective with advice and recommendations. 
· Review the contract. 
It is essential to review the contract with Payment Providers to check for termination clauses, notice periods or any other contractual obligations that SC must adhere to. Failure to review relevant contracts could result in legal liabilities for SC including claims for breach of contract or negligence. If there is a notice period in the contract, we must adhere to this outlined in the case of ‘Byrne Bros (Formwork) Ltd v Baird and Others’ (2002)
Inhouse Resource assessment
SC must ensure we have the necessary resources and expertise in-house to manage the IT and Payroll functions effectively. If SC does not have this, then it may need to invest in training for its staff. HR must assess their capability, capacity, and training needs.
The Health and Safety at Work Act 1974 (legislation.gov.uk, 2023) requires employers to provide a safe working environment for their employees, including ensuring that employees have the necessary skills and training to carry out their jobs safely.
‘Barber v. Somerset County Council’ (2004) can be referenced in relation to the duty of employers to provide adequate resources and training and support to employees.
· Consider Data Protection Issues
We need to consider any potential data protection issues that may arise if it brings IT and Payroll functions in house. Payment Providers will have been responsible for managing sensitive personal information, such as employee payroll data and it is essential that SC ensures it complies with its obligations under data protection legislation.
(The Data Protection Act 2018 and (The General Data Protection Regulation GDPR 2018) legislation requires employers to ensure that their employees have the necessary knowledge and skills to handle personal data securely and in accordance with the law. Ensuring personal data is processed lawfully, fairly, and transparently and that appropriate measure are in place to prevent data breaches.
In ‘Morrisons Supermarket PLC v Various Claimants’ (2020) an employee of Morrisons had leaked the data of thousands of employees. The court held that Morrisons was vicariously liable for the actions of the employee.
· Employment transfer and redundancy
It is not specifically stated on the email from Bob Braeburn, it must be noted If any payment providers employees are to be transferred to SC’s employment, the Transfer of Undertaking (Protection of Employment) Regulations 2006 (TUPE) may apply. TUPE obligations include consulting with affected employees and honouring their employment rights. Failure to comply with TUPE may result in claims for unfair dismissal of failure to consult. (ACAS, 2023) ‘Spaceright Europe v Ballavoine’ (2011) is relevant in this context.

In conclusion it is important for SC to take a comprehensive and strategic approach to the decision to bring the IT and payroll functions in-house to mitigate potential legal risks. It is recommended that SC seeks legal advice specific to these circumstances to ensure full compliance with relevant laws and regulations.
Please let me know if you require any further information or clarification. I am available to discuss this matter further at your convenience.
Your Sincerely
Victoria Jeffreys 
HR Consultant
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