The purpose of this assignment is to examine case law over the years to determine when a will's validity may be contested. Firstly lets understand what a will is and the purpose of one. A will is a binding agreement that guarantees your property and assets pass to the people you want to profit from them and, equally important, that the people you don't want to gain from your estate are excluded. The actual procedure of making a will is simple and reasonably priced. In spite of this, more than half of UK citizens lack a will. Intestacy, the term for dying without making a will can be very expensive and a upsetting time for those left behind. The regulations of intestacy may also prevent your estate from going to the people you intended, which could result in legal conflicts and lower the estate's worth (Merchant, 2022). According to gov.uk you can specify how your assets, possessions, and money will be distributed after you pass away in your will. Making a will also allow you to ensure that you do not pay more inheritance tax than necessary. Gov.uk also states that you can write your own will, but if it's complicated you should seek legal counsel, to make your will enforceable you must have it duly witnessed and signed. You must either create a new will or make an official modification to your existing one (known as a "codicil"). 

How can a will be challenged? A person could seek to challenge a will if they think it is invalid or if they feel that they weren't given enough consideration in it. There are stringent deadlines for contesting a will, and so you should get legal counsel as soon as you can if you want to do so. The deadline to contest the will is six months after the grant of probate if you feel you haven't been appropriately taken care of. (www.citizensadvice.org.uk, n.d.) 
The wills Act 1837 came into force on 3rd July 1837 and was put in place with many sections that would enable wills to be created lawfully. Under section 9 of the Act it states that no will is valid unless it is in writing ,presents of two witnesses, the testator intended on signing and that each witness either attests and signs the will or they acknowledge the signatures in the presence of the testator (Legislation.gov.uk, 2012). If both witnesses were present when the testator signed or acknowledged, decisions on the formalities of the execution of a will are typically based on that fact. The question at hand in the relatively unique case of Barrett v. Bem [2012]  was whether the testator actually signed the will , for the purposes of section 9 of the Wills Act 1837. The will in question was ruled void by the Court of Appeal on the grounds that it had not been signed at the testator's direction, overturning Mr. Justice Vos' ruling from the first instance. The will was contested by individuals who would inherit under intestacy, and Vos J initially declared it void. Martin had the necessary mental capacity, knew what was in the will, and had given his approval. He discovered that the signature, nevertheless, was obviously not Martin's. Although it is technically feasible for a beneficiary to witness a will under current law, since section 15 of the Wills Act 1837 only applies to beneficiaries who witness a will, it is obviously not a clever idea. In order to prevent it from happening again, the Court of Appeal advised lawmakers to change the law (The law society gazette and King, 2012). 
In the case law of  White v. Jones [1994] , A lawyer took an unreasonable amount of time to create a will and the testator passed away before his intentions could be carried out, the lawyer was found to have breached his duty of care and was found negligent. On 17 February, the House of Lords ruled by a 3:2 majority that a barrister who negligently disregarded a client's request to write a new will was liable in damages to the intended beneficiaries. Even while the facts were simple, they raised some extremely challenging legal questions (Law Gazette, 1995). This therefore highlights the duty of care expected by a professional to a testator to ensure the will is adequately executed. This allows testators to be confident that legal professionals are ensuring their wills are executed in a way that will not see their wishes challenged. According to Nolan, (2019) Overall, in the context of economic loss, it seems  that the case outcomes broadly support Lord Goff's assertion that assumption of responsibility typically determines whether a duty of care exists. 
A question to ask now is does the duty of care apply when an instruction is followed promptly, a draft is provided to the client for review, but the client doesn't respond? Looking at the case of Akins v Dunn baker 2004 before beginning to create the engrossment, a draft of the will was submitted to the client for his approval. The client didn't respond, and three years later, he passed away. The Court of Appeal ruled that "under the circumstances of this case," the solicitor was entitled to believe that the testator was responsible for returning the will. The Court of Appeal added that just because the solicitor did not send a reminder did not mean that his actions fell below the standard that can be expected of a competent solicitor and that he was not negligent. The court made no mention of the situations in which the solicitor would be required to send a reminder. It would have been wise for the solicitor to send at least one reminder, if not two an initial and a final (dls, 2022). 

A will is invalid if the testator was incapable of making a valid testament at the time it was executed, this is referred to as testamentary capacity.
When the Mental Capacity Act 2005 went into effect on October 1, 2007, it was first introduced and there was some uncertainty as to whether the statutory test outlined in the 2005 Act superseded the common-law test outlined in Banks v. Goodfellow (Morgan Gould, n.d.). The standard outlined in Banks v. Goodfellow was affirmed by Falk J. in the recent appeal case of Clitheroe v. Bond, finding that it has not been replaced by the Mental Capacity Act of 2005 when examining testamentary capability retroactively (MCA) (Vos, 2021). 
According to Halsbury’s Law of England (2021) It is crucial for a testator to comprehend the nature of the wills Act and its consequences, they need to be aware of the claims that should be honoured, and be aware of the size of the property that he is disposing of in order to form a legal will. As a result, the intellectual understanding needed for testamentary capacity differs from the intellectual understanding needed for regular contracts in that it calls for, amongst other things, an appreciation of potential beneficiaries' claims. If a will was made while the testator was incapacitated, it is invalid and does not become valid after they are able to function again. The person who proposes the will is responsible for demonstrating testamentary capacity. The Mental Capacity Act of 2005 provides that the Court of Protection may decide on a person's behalf when that individual lacks capacity to make decisions about his or her property and affairs, This authority includes carrying out a will. The best interests of the person must be taken into consideration by the court while considering whether or not to execute a will. The Act establishes a structured decision-making process that mandates the decision maker to follow a number of steps before coming to a decision, including inviting the vulnerable person to participate in the decision, taking into account the vulnerable person's beliefs and values, as well as his or her past and present wishes (which was always a significant factor to which the court had to pay close regard).
In the case of Hoff and others v Atherton the capacity was in question but was ruled in the favour of the testatrix .  The testatrix made a will in June 1994 in which she revoked all previous testamentary dispositions, made gifts to the first claimant her godson, his sister, the second claimant her niece and the third claimant the daughter of an old friend and others, she then left the defendant the remainder of her estate, which was probably worth a sufficient amount. The defendant was the testatrix's neighbour, and after her husband's passing, the two had grown close. The three claimants were supposed to get a sizable portion of the testatrix's wealth under a previous will that was written in 1987. The testatrix was brought to the hospital in April 1995, undoubtedly suffering from severe dementia. In March 2001, she passed away. The claimants filed a lawsuit against the defendant, asking for a declaration that the 1994 will was invalid because the testatrix lacked testamentary capacity at the time of execution or because she was not aware of or in agreement with its contents. They requested orders declaring the 1987 will as the valid one and the 1994 will as invalid. By her counterclaim, the defendant requested instructions that would have the exact opposite result. The judge then went through the testimony one by one and determined that there were incidents in June 1994 that were suggestive of mild to moderate dementia, raising serious concerns about the testatrix's testamentary capacity, placing the onus of proof on the defendant to prove that capacity. But the judge decided that the weight of the evidence was sufficient to eliminate his remaining concerns and convince him that the testatrix possessed testamentary competence. After examining the evidence, the judge concluded that the testatrix knew about and had approved the provisions of the 1994 will. He therefore gave his blessing to the 1994 will's legality and force. The claimants appealed that judgement and they argued that the judge had erred in inferring capacity from the evidence before him and that proof of a testator's knowledge and approval of a will had to go beyond a simple understanding and required proof of actual knowledge in every case of doubtful capacity. They also challenged the judge's decisions on both capacity and knowledge and approval. Their appeal was dismissed and the 1994 will was valid (linsey, 2004).

In the case of Ball v Ball, the claimants contested the will's legality on the grounds of incapacity and undue influence. Inheritance (Provision for Family and Dependants Act of 1975) was another claim made by them. It was acknowledged during the trial that Mrs. Ball was not experiencing a physical or mental condition severe enough to rob her of the ability to make a will. According to the argument for lack of capacity, Mrs. Ball's mental condition was compromised when she drafted her will since she believed her husband was innocent when he was actually guilty. She had a serious misconception that limited her ability. The judgement does not go into detail regarding the arguments made regarding undue influence, but it appears that Mrs. Ball's decision, her lack of capacity based on the justifications provided above, and the fact that her will was created concurrently with her husband's will in the same manner and with the same solicitors were all used to support the claim that she must have been acting under undue influence. The judge determined that there was no loss of capacity in this case and cited the Re Belliss decision from 1929, concluding that a mistake does not, by itself, render a will void. It can serve as evidence that the testator has an irrational delusion or does not have a good enough memory to make a will, but "a mere mistake, without more, is not enough," as the saying goes. Although the judge acknowledged that not every parent would have acted in the same way and that she could be criticised for doing so, she was entitled to choose to disinherit her children in the given circumstances once it was determined that she had capacity, and her choice was not "irrational." (Fudakowska, 2017).
As we can see in the two cases above to prove capacity the legal word for a person's legal and mental competence to create or modify a valid will is testamentary capacity ,the will is invalid if the testator or testatrix was incapable of making a valid testament at the time it was executed. Case law serves as the foundation for the evaluation of will-making capacity. The rules as it stands are the testator/testatrix must:
Know the basics of making a will and how it works.
Recognize the scope of the assets they are disposing of.
be able to comprehend and value the statements that they should support.
Have no mental condition that distorts their sense of justice or stops them from using their natural abilities to dispose of their possessions in accordance with their wishes.
The intricacy of the will itself, the testator's assets, and the claims against the testator all affect the level of understanding required by the test,  the test is based on the case law of Banks v. Goodfellow (1870) LR 5 QB 549). When the Mental Capacity Act 2005 (Gazette issue 57613), which went into effect on October 1, 2007, was first introduced, there was some uncertainty as to whether the statutory test outlined in the 2005 Act superseded the common-law test outlined in Banks v. Goodfellow. The code of practise that is annexed to the Mental Capacity Act is ambiguous on the subject, it states that its own definition of capacity is "in line with the existing common law tests and does not replace them," but permits judges in such cases to adopt the new definition "if they think it is appropriate." (Gould, 2016).
The Wills Act of 1837 established the legal foundation for drafting a will, which, according to the law society, has remained essentially intact since then. The regulations are mostly based on previous case law. The increase in contested wills shows that this area of law requires revision. The Law Commission released its much anticipated consultation in 2017, asking for opinions to help develop recommendations for amending the Wills Act 1837. The Law Commission has resumed work on the wills project after putting it on hold in 2021 with the intention of holding an additional consultation in September 2023. Things being considered are capacity , statutory wills ,formalities and electronic wills (The Law society, 2023). The question that has to be asked in this situation is whether the methods by which a will's legitimacy can be contested using case law will change. Only time will tell if a will will be updated to reflect modern technologies.
By Ceri-anne Johnson  
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