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In order for us to focus on the role of consideration in contract law, we must first ask the question what is consideration? Consideration is given concurrently with agreement so that the contract can be seen as legally enforceable. The law states that consideration is something of value to one party. Currie v Misa [1875] is one of the cases used as the precedent definition of consideration, stating “some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility given, suffered or undertaken by the other” this definition however, due to the fact that it was a decision made in the nineteenth century, means that an argument could be made that this viewpoint of consideration is outdated or irrelevant today. This is why today we can also rely upon the definition of consideration in the case of Dunlop Pneumatic Tyre Company Ltd v Selfridge & Co Ltd [1915] where Sir Frederick Pollock said, “an act of forbearance of one party, or the promise thereof, is the price for which the promise of the other is bought, and the promise thus given for value is enforceable”. 

Put simply, these definitions mean that consideration is the quid-pro-quo segment of a contract and is essentially the price paid for the agreement. It is essential for the validity of the contract and the intention to create legal relations that the contracts are supported by some element of consideration. The consideration must be deemed to be of some intrinsic legal value which is sufficient, but the general rule says that the value must be sufficient but does not have to be adequate – meaning that for a promise to be sufficient must have some value that the courts can see and test whereas adequacy applies to the full economic or market value of the agreement. This approach is evident in cases which can be enforced for a peppercorn or as little value as a penny – the case of Thomas v Thomas [1842] dealt with the issue of the rental of a property for the cost of £1 it was argued that such consideration could not be considered valid because the rent was well below the actual rental market value but the court disagreed and stated the value was irrelevant and the consideration was valid. This decision demonstrates that the court is more inclined to deal with the issue of whether a bargain has been carried out effectively as opposed to considering whether the bargain or contract is a fair exchange as they consider this to be decided by the parties to the contract themselves when negotiating the terms, further demonstrating that the court has no interest in regulating or disputing the fairness of contracts because the value of consideration can be symbolic. The case of Chappell & Co Ltd v Nestle & Co Ltd [1960] where it was decided that even sweet wrappers could constitute economic value held that “A contracting party can stipulate for what consideration he chooses” which again shows the courts’ reluctance to interfere with the bargain of a contract. CILEx Law School, (2018). 

It is also important to note that there are two types of consideration that can be determined to make a contract valid and consequently, legally enforceable. The first being Executory Consideration where one party makes a promise to execute a contract in the future, upon the completion of or in return for another service or act. The second is called Executed Consideration which is where one party has completed the act they were contractually obliged to do in return for a promise by the second party, thus meaning that the consideration in this instance is the completed act while the consideration of the other is the promise. An example of this would be a consumer purchasing a car on finance where the car dealership has provided the customer with the car on the basis that they will pay in monthly instalments, as per the finance agreement, and their failure to pay could be seen as a breach of contract and mean that the courts decide the contract is terminated and the finance company has the right to repossess the car to protect themselves from further losses. Study Smarter, (2024). 

Consideration itself is not a standalone requirement for the validity of a contract, it is one of three elements to the formation of a contract, along with agreement and intention to create legal relations. A contract is considered to begin to form when parties start negotiating the terms to be included in it and is essentially an agreement which gives rise to being legally enforceable by the court. The basic element of a contract is agreement and agreement is deemed to be reached when one of the parties makes an offer which is accepted by the other, making one party the offeror and the other offeree. An offer is defined as an expression or willingness to enter a contract with specified terms with knowledge that it is legally binding when the terms of the contract have been agreed upon and accepted. This was held in the case of Storer v Manchester City Council [1974] where the defendant (Manchester City Council) refused to go ahead with the sale of one of its Local Authority properties as it was an agreement made between the council’s predecessor and the tenant. An offer can also be made by express terms or by that of their own conduct. There must be a quantifiable justification of intention between the offeror and the offeree if the offer is to be accepted, meaning that the offeror would be legally bound by words or by conduct to the contract once it has been accepted and his words or conduct are enough to provoke a reasonable third party to deduce that he intends to be bound, even if he has no such intentions to do so. This was again held in the case of Moran v University College Stratford (No. 2) [1993] where the defendant made an offer of a place to study at the university as a result of an administrative error. 

When making an offer, it is important to know that an such an offer can be made to addressees whether they are a single person, group of people, business entity, charitable organisation or non-specified addressees. An example of the last point would be missing pet posters being put up around your area offering a reward from the owner for reunification with their pet. Allen & Overy, (2012). 

When forming a contract, consideration is central as to whether or not that contract is enforceable by law or not, so when is consideration deemed to be valid? In layman’s terms valid consideration is when one party suffers a detriment while the other is given a benefit. As discussed previously, consideration is required to be something of legal value to be considered valid. Real examples of the benefits for consideration to be valid would first and foremost be monetary compensation, a legal right such as permit or licence, a promise to do a service, or giving a person a right in property, for example giving them a share of the home you own or a car. Examples of detriments to a party include things when they promise not to do something such as, not being at a specified place at a specified time, not attending a specified university or not buying shares in a company. The English Legal System has a broad scope for applying the objective test for validity of consideration and because of this the threshold for deciding whether or not consideration is valid is usually easily met. 

But what if there is no consideration? There are some instances where cases do not have valid consideration, which can be present an issue if the contract was made orally as opposed to that of a formal deed or notified document then you may not have a case or may have to fall back on the common law instead. This applies to instances where a party offered to pay for stock for your business, so in good faith you purchase the stock yourself, but the other party fails to make good on their promise, putting you at a detriment. In this instance you may be able to apply to the court for a remedy in to put you back into the position you were in prior to the failed execution of the contract, but such rulings are discretionary and would up to the judge hearing the case to award such a remedy. This is a case of promissory estoppel, which is applied in contract law to protect the person to whom the promise was made, cases of this type are where the promisor made an unambiguous promise to the party in question and as a result they were relying on that promise.  Kati, (2022). 

There have been previous attempts to reform the law with regards to consideration and contract law in the event of the 1937 Law Revision Committee Report and Piecemeal Reform. It was stated at this time that the general impression for this part of the English Legal System was that there was too much respect and deference shown at the judicial level for an outdated doctrine that legal practitioners and scholars felt only complicated the law when the threshold needed to be met for consideration to be considered valid was so low anyway, and also pointed out the fact that because of this there were very few cases in practice in which agreement could not be bound. It was also said that it was in the nature of a high functioning and well organised society that contracts would generally on the whole would represent bargains that had at least some form of consideration, and seeing as the quota of cases in which injustice may occur was so low, would it be more practicable to make statutory or legislative provision for these cases so that the courts would be able to deal with them more expediently and efficiently as opposed to creating a blanket reform that would apply to the entire system. Although this report did not lead to the reform of the law with regards to consideration and was not acted upon it did bring to the forefront of the argument the point that there have always been issues regarding this area of law but ultimately failed to gain traction because it did not satisfy those who were in favour of consideration or those who wanted to see it abolished altogether. Chloros, (1968). 

In conclusion, the doctrine of consideration is still very much an integral part of contract law within the English Legal System to validate contracts. Without consideration, enforcement of a contract usually will fail unless provisions are made in writing as opposed to oral agreements, in which case remedies are discretionary and dependent upon common law principles. Several issues regarding consideration and the validity of that consideration have been discussed, from the peppercorn theory, where it was demonstrated that the disparity in the value of something and the agreement you enter in to should be more of an equal benefit and equal detriment to both parties, and the courts reluctance to regulate such issues, it seems that the legal system still has some way to go before the issues and concerns regarding this are rectified. 
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