Whilst initially used to afford trustees a layer of protection against honest mistakes, the use of exemption clauses by professional trustees calls attention to condemning legal and ethical concerns (Cohen & Seymour, 2014). Proponents of exemption clauses put forward that their use works to encourage professionals to undertake the role of a trustee without concerns of excessive liability (McBride, 2009). However, the capability to limit liability stands in stark contrast to the high standard of expectation placed upon professionals, who are generally instructed for their expertise and trust (Usilova, 2016). This report will evaluate the need for reform in this area by proposing legislation to revoke the use of exemption clauses for professional trustees and will find that reform is required. This will be demonstrated by a view of the duties owed by trustees, the current legal stance, the main issues arising from their use, the proposed reform and an analysis of its potential impact.
The duties owed by trustees are sourced from many areas of the law. Namely, strict liability, common law, statute and fiduciary duties (Hudson, 2021). The trustees’ overriding objective is to act upon the settlor’s intentions as specified in Hallows v Lloyd (1888).  In instances of strict liability, Futter and Another v HMRC, Pitt and another v HMRC (2013) provide that when trustees take unauthorised action, they face liability for a breach of trust irrespective of fault. A common law breach of trust arises when a trustee’s expected duties are carried out, but in a manner that does not satisfy the standards expected (Hudson, 2021). Case law has established many principles, but the general standpoint established in Learoyd v Whitely (1887) requires trustees to handle trust property with the same care and integrity as they would for their own affairs. Ultimately, they must act within the best interests of beneficiaries (Cowan v Scargill 1985) and take steps to protect and maintain the assets of the trust (RE Wragg 1919). Furthermore, those acting in a professional capacity should be held to their professional standards as established by Nestle v Westminster Bank (1993).
 Statutory duty is found within the Trustee Act 2000 in which section 1(1) emphasises that those acting as trustee in a professional capacity are expected to act as would be reasonable for their profession and expected skill set. Duties imposed by the act can be excluded under schedule 1 (7) and in accordance with schedule 1, the act only applies in instances of investment, acquisition and management of land, insuring property, entering arrangements with third parties, revisionary interests and the exercise of powers of compromise. The relationship between trustee and beneficiary places trustees in a position of trust denoting that it is fiduciary in nature (Panico, 2017). Re Merchant Navy Ratings Pension Fund (2015) explains that trustees have a duty of fidelity to beneficiaries, by promoting the best interests of the trust. All sources relating to the duties imposed upon trustees are similar in principle, and ultimately seek to safeguard the trust. However, trustees are afforded the ability to limit and exempt their liability for breach of trust by use of exemption clauses.

Currently, exemption clauses can be used to negate liability when acts of negligence and even gross negligence occur (Spread Trustee Ltd v Hutchinson (2011). However, they cannot be used to negate dishonest actions or instances of actual fraud (Armitage v Nurse 1998) (Armitage).  The court focuses upon the use of dishonest actions and so dishonesty is the main point of consideration when deciphering the validity of an exemption clause (Agnew & Purkis, 2018). The current stance to determine dishonesty among solicitor trustees has evolved following Walker v Stones (2001) and this standard was later found to be applicable to all professional trustees in Fattal & Ors v Walbrook Trustees Ltd 2010 (Fattal).  
The test is objective. Despite this, the court will still consider an individual’s subjective circumstances to determine the facts surrounding their conduct before concluding dishonesty (Cohen & Seymour, 2014). In cases with a professional trustee whereby an exemption clause is used, the court first deciphers the trustee’s actual knowledge of the wrongdoing (Hayton, 2023). This is to determine whether the issue arose due to being overlooked or by genuine mistake. The Court then decides whether their conduct would be considered unreasonable and therefore dishonest by the standards of a reasonable person within the same circumstances i.e. whether another reasonable professional trustee would agree that the conduct was for the benefit of the beneficiaries (Usilova, 2016). Despite a seemingly stricter approach by the courts in cases involving professionals, the case of Armitage still affords professional trustees a means of relinquishing liability as seen in the case of Barnsley v Noble (2017). This is due to the entrenched principle that exemption clauses can be relied upon no matter how grievous the breach providing that the breach was conducted honestly and its ongoing use by the courts to determine case outcomes (Ramjohn, 2019).

The main issue with the use of exemption clauses by professional trustees is their ability to reduce accountability. (Agnew & Purkis, 2018) argue that the use of such clauses lessens motivation to act with the level of diligence expected of professional trustees. Hudson’s (2021) view pushes this concern further, by highlighting the misalignment between the clauses and expertise. This is because ultimately, professional trustees are instructed for their higher level of skill (Graham & Russell, 2022). Arguably, exemption clauses undermine this, by offering them a means of escape from breach of trust. Furthermore, (Agnew & Purkis, 2018) highlight the impact of exemption clauses upon beneficiaries, by potentially leaving them financially vulnerable. This is due to the potential risk of beneficiaries suffering loss without any means of remedy when exemption clauses are held as valid. 
This feasibly undermines one of the core values of trust law; the understanding that trustees should always seek to safeguard the interests of the beneficiaries (Mak, 2023). Proponents for reform explain the damning consequences of this when considering that settlors can sometimes be uninformed of the impact that exemption clauses can have upon trustees’ capability to exclude liability (Usilova, 2016). It must be noted while that it is recognised as best practice by many professional regulatory bodies to notify settlors of the impact of exemption clauses, it is not a legal requirement (Rice & Sherwin, 2018). This means that there is scope for uninformed consent when including exemption clauses upon the execution of trust deeds. This above contention highlights the need for reform to ensure the duties of professional trustees are fulfilled in line with the premise of a trust and so the following section will analyse a proposition of a new act to reform the current stance.

The bill considered:
 The Trustee (Liability) Bill 2024 
This Bill will seek to revoke the valid use of clauses to exempt or limit the liability of professional trustees in instances where there has been a breach of trust. This Bill will be applicable to all trustees who receive remuneration for their duties as a trustee, irrespective of their exact professional status.

1  A)  This Bill will be applicable immediately upon its enactment on October 29th 2024, and will be applicable to trusts enacted prior to this date.

B) Trusts created prior to this bill with the inclusion of exemption clauses will not be deemed as invalid in their entirety, but the exemption clause itself will no longer be applicable.

2     A) For the purpose of this Bill, a professional trustee can be defined as any    trustee who charges a fee for their services that equals to a sum greater than that of their expenses.
B)  Specific examples of professional trustees will be made available in supplementary statutory instrument. The list is not exhaustive, and the Court reserves the right of discretion where professional status is disputed.
C) Trustees not acting in a professional capacity will retain the right to use exemption clauses.


To evaluate the prospective changes, the reasoning behind the current legal stance must be considered. The use of exemption clauses by professionals is to afford trustees a layer of protection against excessive personal liability (Huws, 2015). This means that trustees can afford to make use of calculated risk when considering ways to increase trust assets which is arguably in the interest of beneficiaries (Ramjohn, 2019). On the balance it is understandable for trustees to expect a degree of protection. The potential bill would impose legislative framework to increase a professional trustee’s liability, and this could cause a general reluctance to complete the role (Law Commission, 2006). However, it is reasonable to rebut that if they are not willing to commit to the upmost diligence, they should not be appointed to manage the financial well-being of beneficiaries (Agnew & Purkis, 2018). Irrespective of this, it must be recognised that the revocation of the use of exemption clauses would certainly have the potential to push professional trustees away from the English and Welsh jurisdiction and the profession as a whole (Usilova, 2016). 
This highlights a potential economic impact should the bill be enacted. This is due to the risk that professional trustees may feel pushed to transfer to other jurisdictions, thus running the risk of losing trust business (Usilova, 2016). However, it must be noted that trusts are required in an array of circumstances and will always be required in this jurisdiction (Hayton, 2023). Furthermore, settlors will generally be inclined to protect the interests of beneficiaries first, and so it is reasonable to infer that they would not be attracted to other jurisdictions whereby beneficiaries could take a fair course of action should they lose assets to a breach of trust (McBride, 2009). If it were to be accepted that a trustee be afforded a degree of protection and the bill proposes a decline in this protection, it is reasonable to expect professional trustees to seek protection from other avenues. Therefore, the bill could potentially impact the costs and availability of indemnity insurance (Agnew & Purkis, 2018).
This is an issue considered by the Law Commission (2006). During similar proposals, concerns were raised that without use of exemption clauses, trustees may  increasingly seek protection from indemnity insurance. This could then feasibly raise indemnity premiums due to the increased risk of implication from the removal of exemption clauses (Law commission, 2006).  The raise in premium is likely to result in a raise in expected fees by professional trustees which adversely impacts beneficiaries as the trust they are benefiting from will face the burden of the increase (Usilova, 2016). Groves and Ingham (2003) contend that insurance is a universally accepted answer in how to manage the potential for loss in professional settings, and so trustees should be encouraged to make use of it. In essence, this means that if trustees have access to indemnity insurance, they do not need exemption clauses and this element of fee free protection should be reserved for lay trustees in line with the proposed reform.

Another issue to address with in the proposed bill is its use of retrospective effect. This is an element that poses many issues. Retrospective laws are said to undermine the legal principle of certainty. This principle explains that individuals should be aware of the impact of the law at the time of their actions (Fingleton, 2017). In direct reference to the proposed reform, this could lead to disputes arising in trusts which are otherwise amicable. This also causes a detrimental impact on professional trustees who acted in good faith in line with the current legal stance. Furthermore, retroactive effect also poses risk to the enforcement of the reform (Sheldon, 2012). This due to the likely requirement for trustees and the courts in turn to revisit and revaluate past decisions. This would be extremely complex and could lead to further inconsistencies in enforcement. Further still, reasonable inference would provide that this could lead to a back log in administration for both the courts and trustees (Rice & Sherwin, 2018). It could be argued that retrospective action could provide beneficiaries with the option to reclaim losses from trust assets due to breach of contract (McBride, 2009). However, on balance, the practical burden it places upon the court and trustees alike outweighs this, and so this area of the bill would likely need reconsideration.

In summary, this analysis has shown that reform in this area is most definitely required. The duties owed to beneficiaries by the current legal stance are in part contradicted by the protection afforded by exemption clauses (Agnew & Purkis, 2018). A clear disconnect has been demonstrated between the expectations of diligence in professional trustees and their ability to exempt their liability for wrongdoings (Graham & Russell, 2022). The proposed reform discussed does in part address this, by removing the use of the clauses for professional trustees and therefore heightening accountability. However, it is considered that the change does make the role less appealing, and its implementation could have a wider economic impact (Usilova, 2016). It is also accepted that retroactive effect could pose more hinderance than gain in this area. Ultimately, reform is justified but the bill proposed would need further consideration and amendments to ensure that this area of law is afforded its full justice.
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