





[bookmark: _Hlk117589282] Land law is connected with the property rights acquired from the registration system, equity, and common law. The land ownership is decided by the contract of sale, where the buyer and seller indulge in the registry of the land. The Law of Property Act 1925 was developed in England and Wales to overlook the enactments specific to conveyancing and decide the equitable powers in cases of lease and land disposal. However, the land has various limitations, such as prohibited trespassing (Roche, 2018). An easement is gained by prescription according to Section 15 of the easement act where the owner of land is subjected to exclusive use and are able to attain the natural advantages. Moreover, the easement is claimed by prescription adhering to the application and aligning with the exclusive rights of prescription without any pressure or secrecy. For example, in the case, Anchor Brewhouse Developments v Berkley House (Docklands) Developments [1987], the crane's jib was trespassing in the air directly upwards to the claimant's property due to which an injunction was initiated to reduce such activities in future. Furthermore, land law also includes easement, which is a right provided to the owner of land for acquiring advantages of the land by commencing activities of their choice or prohibiting certain activities. For example- the landowner possesses rights such as grazing animals, hunting, and catching fish.
Moreover, easement is also referred to as exclusive rights acquired by the landowner to utilise another parcel of land to enhance their land's advantages. Furthermore, easement is considered as exclusive rights acquired by occupier to avail beneficial enjoyment of the land (McFarlane, Hopkins, and Nield, 2018). The main features of an easement are beneficial enjoyment, implied circumstances, obligation of a dominant servient and compulsory existence of two parties. In this context, the assignment aims to analyse the process when an easement might have been generated by prescription by evaluating the key features, concepts, and laws associated with the easement. Along with this, the assignment also showcases several cases and discusses legal laws related to the easement.
The concept of easement is defined as the non-possessory right to enter and utilise the real property of others without actually owning it. In a positive context, easement means a person has the right to exercise activities on another's land, also known as the right of way. In contrast, the negative easement is considered the rights showcased by the rights holder to restrict the landowner from acting in a specific way on the land, known as the right of light. The easement rights are considered private, and two land parcels are always involved, also known as tenements. Moreover, the land which acquires immense benefits and pros of easement is considered a dominant tenement. However, the land which is prone to burden and on which the rights of the landowner are exercised is referred to as a servient tenement (Gray and Gray, 2013). In several cases, the servient owner is restricted from any expenditures of the easement. However, situations such as easement are exerted for taking care of or developing a fence and obligation to ensure proper cleanliness and well-maintained. These are the two exceptions where the servient owner is subjected to bear the expenditure of easement. Furthermore, the concept of easement depicts that dominant and servient land should be owned by different people, so it is easy to provide easement rights. As examined in the case of Rance V Elvin (1985) the case was transferred to court where court promoted positive obligation. However, the servient owner was so obligated to that water reaches the private system.  (Waite, 1985).
	The easement can be easily made legal if it aligns with the demand of 1(2)(a) of the Law of Property Act 1925, which depicts that the pre-determined privileges are equal or fixed and unmodified for the ascertainable time duration. However, an easement constructed for uncertain and irregular duration has no potential to become legal as per section S1(3) Law of Property Act 1925. It is important to adhere to the terms and conditions of the Law of Property Act 1925 to ensure the legality of easement. Furthermore, new easements are often considered as becoming analogous to the already existing easements. For instance- the right to park corresponds to the easement right for storage (Romero, 2013).
[bookmark: _Hlk117589488][bookmark: _Hlk117589560]	In addition, according to Re-Ellenborough Park [1956] CH 131, the critical features of easement state that easement should compulsorily consist of a dominant and a servient tenement where the easement is accommodated and offered to the dominant tenement. The benefits and rights ensured in the easement should be enjoyed by the dominant tenement. Moreover, the claimed rights should have the potential to be presented in a written document. The easement only pertains to its value when linked to the dominant land. However, an easement cannot sustain in gross where only service tenement is known and has no signs of the dominant land. Future owners or buyers of the dominant land have the potential to acquire easement rights and benefits (Egan-Ronayne, 2017). As per Metropolitan Railway Co v Fowler (1893), an easement can never happen on your land because it comes under the rights over the servant’s land. However, a tenant can exert rights over the landlord's land. Moreover, the grantor and grantee involved in the easement should be competent, and the rights should also be entirely fulfilling (Kowallis, 2018).
Offering permission to easements for being generated in gross results in immense challenges and burdens that can lead to the unattractiveness of the land and make it incapable in front of the buyer. Confirming that there is an identifiable and known dominant tenement helps in ensuring higher certainty. In the case of profit, it can be exerted in gross as only servient tenement is needed for profit creation (Thompson and George, 2017).
An easement could be obtained through an expressed grant registered by applying for a clause of granting such as a right in the deed of mortgage, sale, or any other form of transfer. However, in situations where it is unclear whether or not an easement does exist in the prescription, the Law of Property Act of 1925 was established with a tendency to lean in favour towards easement existence. It deals with the transferability or holding of any land by deed (Roche, 2018). However, on 13 October 2003, this act was repelled by the Land Registration Act 2002 (LRA 2002). Following that, the LRA 2002 was made into a single act that deals with the enactments under the prescription of conveyancing and the Law of Property in the UK (OGL, 2021). 
On the other hand, it has also been asserted that the legislation of the UK also determines the extent to which the interest of both parties would go as well as how that interest could be dealt with under the Trusts of Land and Appointment of Trustees Act 1996 (TOLATA 1996). It allows the owner to sell his property under easement. Not only this, but it also offers many benefits to the owner of the property who owns the prescription of easement. Under section 12 of this act, beneficiaries are also allowed to occupy the property (Dickinson, 2020). 
Later on, the legalisation of the UK established the Law of Property (Miscellaneous Provisions) Act 1989 as an act for implementing new providing with regard to the existing deeds and their execution. Also, it deals with the contractual agreement during the sale or even other disposition of interests in land under easement. This act has been introduced with several additional distinct norms in which the rules common for governing the form and delivery of a deed were abolished. Moreover, new rules have been established that state that a contract for selling or disposing interest in land under easement must be written (Legislation UK, 20221). 
Even though there were already a significant number of laws and acts concerning easements, the legislation of easement needs more effectiveness. So, in order to enhance effectiveness of legislation regarding the easement, the UK Act of Parliament passed The Land Charges Act in 1972, which entails updating the system for registering charges on unregistered land in England and Wales. The Land Charges Act of 1925 as well as some other laws that were affecting real property rights from owner’s perspective were modified in order reflect effectiveness of this act in easement (Legislation UK, 20222).
Besides that, the legislation also established the Prescription Act of 1832. It states that if land under easement has been used by a non-owner openly for an adequate period without even granting permission from its owner, then a grant has to be made for easement so that the non-owner would be continued to use the land without seeking the owner’s permission. As per this act, the minimum period for land to be used without an owner's permission is twenty years (LexisNexis, 2022).
When establishing an easement by prescription, it is common to consider taking time immemorial. Time immemorial is typically defined as a period of unending tradition or history. In other words, a time immemorial is a time period which is extended beyond the reach of records, tradition or memory as it is indefinitely ancient. Meanwhile in legal terms, time immemorial defines any date or year that does not have any legal evidence or through which legal memory could not go. 
In addition, a law prescription is founded on a principle that can be traced back to Time Immemorial. Where it has been stated that a right has been enjoyed since time immemorial, it is presumed to have a lawful basis; the statute defines "since time immemorial" as beginning in 1189. Under common law, the applicant is responsible for proving that the property has been used "since the beginning of time." The Statute of Westminster 1275 established 1189 as the current year in its ruling. It should not be surprising that such a claim is straightforward to invalidate.
[bookmark: _Hlk117589990]The creation of easement hence practices an existing rule of law which states that if used as of right for 20 years can be shown, then it is presumed that this has been the case since 1189. Despite this, if it has been shown that the enjoyment of the right commenced in 1189 or that it could not have existed at that date, then a prescription for easement would be disapproved (Law Commission, 2011). For instance, in the case of Hollins v Verney [7], the court in the UK had rejected the claim that had been charged for a prescriptive easement only in consideration of the fact that the right had only been exercised on three occasions and each of them is separated by a period of 12 years. It also implies that a continuous user for the past 20 years or even longer could raise a presumption of the user since time immemorial which is the year 1189 (Davis, 2000).
The doctrine of the Lost Modern Grant mainly depicts the continuous and prolonged use or possession of land with a legal presumption that the right associated with the use of land or property is already conveyed to the individuals using it. In contrast, the physical instrument associated with conveyance was lost. Judges developed it to overcome the ease associated with the common claim. It mainly focuses on preventing a claim that can be overpowered through easement proof. Further, the court also does not agree towards the preservation of lost grants in case of the survivor donor is a disabled individual. The doctrine presents that an individual continuously using for more than 20 years with their free will, permission or stealth is considered a formal grant of easement and is not rebuttable. The court mainly introduced it with the aim of combatting the issue of making claims regarding common law prescriptions (French, 2016). In this regard, the case of Dalton v Angus (1881), where both the parties to the case adjoined their houses independently; however, lateral support was rested, and the use of arrangement was above 20 years. The court held that the lateral support right could be taken due to using land for more than 20 years uninterruptedly, and the right does not dissolve on making changes to the building. Thus, the plaintiff had the right to support and get paid for the damages by virtue of using the ease of enjoyment for more than 20 years (Mee, 2015). 
The easement by prescription mainly comprises vital features, namely, openly enjoyed without restrictions, interruption, and continuous use for 20 years or more. Further, Section 17 of the Prescription Act 1832 also presented that easement by prescription cannot be acquired if the right results in the destruction of property, free passage associated with air or light on the ground, open space, and surface water. Further, section 71 of the Prescription Act 1832 also presented that rights regarding easement by prescription cannot be provided in case of damaging property (Bright, 2011). In this regard, the case of Duke of Norfolk v Arbuthnot, where the wall was pulled down by the defendant and presented that he was the chancel of the church. However, the court held that he had no right to make changes on the property as proper justification was not provided regarding the pulling down of walls for the purpose of accessing light. Thus, section 71 is applicable, and no right is provided under common law for the destruction of property (Akkerman and Erp, 2012).
[bookmark: _Hlk117590664]Easement by prescription also faces issues regarding the continuity of use in the case of easement on the land. For example, the case of Orme v Lyons (2012) presented that Lyons had claimed the benefit of having vehicular rights concerning the track on the Orme property. Orme disputed the claim as its frequency of use was not regular. However, the district adjudicator presented that the Lyons' had the right regarding the continuous drive irrespective of the use of the track on occasions and is used as an alternative in case of a block to the main entrance. Thus, it was analysed that the easement was based on prescription, and the doctrine of the lost modern grant is applicable to the case (George and Layard, 2019).
[bookmark: _Hlk117590121]On the other hand, the case of Gardner v Hodgson’s Kingston Brewery (1903) is applied in case of dispute among the party’s concerning easement by prescription where the burden of proof regarding the easement right is upon the claiming party. The case highlighted that the burden of proof regarding using land or property without permission is with the claiming party. Further, the payment was received, which was held as a licence fee or rent; therefore, it cannot be considered under easement based on prescription. Thus, the claimant has the burden of proof regarding the right of easement and has rebuttable assumptions where the doctrine of a lost modern grant is applicable (Burn and Cartwright, 2011).
[bookmark: _Hlk117590221][bookmark: _Hlk117590265][bookmark: _Toc117176252]Overall, it was reviewed that the Easement concept depicts the non-possessory rights to enter and utilise the real property of others without actually owning it. It is considered a private right where two land parcels are involved. The easement is legally enforceable when it fulfils the demands of 1(2)(a) of the Law of Property Act 1925, which states that the privilege offered should be equivalent to either forever or for a fixed and unchangeable ascertainable duration. The doctrine of a lost modern grant highlighted that an individual continuously using for more than 20 years with their free will, permission or stealth is considered a formal grant of easement and is not rebuttable. In this regard, the court, in the case of Dalton v Angus (1881), held that lateral support rights could be taken due to the use of land for more than 20 years. The right does not get dissolved on making changes to the building; therefore, it is liable to make payment for damages. Further, the Duke of Norfolk v Arbuthnot (1880) case presented that no right in relation to easement on the basis of the prescription can be considered in case of damage to property or land.
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