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LIABILTY BY OMISSION



   To be liable for a criminal offence, a person must have committed an actus reus, or a guilty act and have the mens rea or guilty mind. Criminal offences are not normally committed by an omission to act. According to Elliot and Quinn1, an accused must have acted unlawfully and must also have had the mental attitude in respect of that behaviour.

 1.     Where do acts of omissions, or failure to act, fit in criminal law ?

 The concept of actus reus consists of;

· Prohibited conduct where either acts, or omissions that are prohibited, are committed.
· Prohibited circumstances.
· Prohibited consequences, where causation must be proved between the act itself and the result of that act.

Conduct by omission is a failure to act in certain circumstances but can give rise to liability for a crime. This liability occurs where;
(i) An offence is capable of commission by omission
(ii) The defendant is under a duty to act and 
(iii) The defendant unreasonably failed to act on that duty.
However, for an omission, this only affects certain cases where there is a duty of care to act. . Where there was a duty to act and that duty has been breached, there must be a causal connection between the breach and the harm done.
The two principles of causation are that the accused’s conduct must be factual and legal;
· In factual causation the ‘but for’ test is applied i.e., that the consequence of the act would not have occurred ‘but for’ the defendant’s conduct. In White [1910]2 although  the poison did not in fact kill her but was caused by a heart attack, White was found guilty of attempted murder.
· In legal causation, if the defendant’s act did not give rise to the consequence, legal causation cannot be established. In Dalloway [1847]3 the jury acquitted the defendant when a child ran across in front of his horse cart and was killed. They found that the child’s death was unavoidable and was not attributable to the defendant’s negligence. ‘But for’ the cart on the road the child would not have died but being on the road was itself not a culpable act.
If the result has been caused by an intervening act which could not have been foreseen the defendant would not be liable. It effectively breaks the chain of causation. It is also known as an ‘act of God’ and is an overwhelming act. Lord Hoffmann in Environment Agency [1999]4 stated that ‘the true distinction (is)…between acts and events which…are a normal and familiar fact of life and acts and events which are abnormal and extraordinary..’




Per Elliot and Quinn5 we must distinguish between an act or an omission, giving rise to three conditions;

(a) Continuing acts. In  Fagan [1969]6, on appeal defendant’s case was dismissed on the grounds that there was one continuous act of driving onto a policeman’s foot.
(b) Supervening fault. The leading case of Miller [1982]7, where a person who created a dangerous situation by dropping a burning cigarette on a mattress causing a fire, thereby satisfying the actus reus requirement but did nothing about it, may be held criminally liable. The court in Miller applied a subjective test i.e., the defendant ought himself to have known that he had created a dangerous situation. Confirmed in Santa-Bermudez [2003]8; the court found that the defendant failed to carry out a duty to prevent harm from happening by failing to inform the police officer of sharp needles left in his pockets. However, in Evans [2009]9 the court applied an objective test, where it found that the defendants ought to have realised that a dangerous situation had been created.
(c) The third condition covers situations of euthanasia. We will not concern ourselves with this condition now. 

2.   The requirements of a crime to be committed by omission. 

There must be a duty to act. In a publication by Nicola Padfield10, she lists five different ways  where duties to act arise;

(i) Where a person creates a dangerous situation, they may be under a duty to remove that danger. This was illustrated in Miller [1983] and in Evans [2009] above, where the Court of Appeal in the latter case held that “when a person has created or contributed to the creation of a state of affairs which he knows, or ought reasonably to know, has become life threatening, a consequent duty on him to act by taking reasonable steps to save the other’s life will normally arise” (at para. 31)
(ii) A duty may arise from a special relationship. In Evans the mother of a daughter  did not call an ambulance to save her child dying of an overdose of drugs. And in a  patient and doctor relationship, Airedale [1993]11, the court found that doctors have a duty to act in the best interests of patients but does not require them to prolong life.
(iii) If a defendant voluntarily undertakes a duty, then a failure  may give rise to liability. In Gibbons [1918]12 the victim’s father and his mistress starved him to death. Held that the parents were under a duty to protect the child and were therefore guilty of murder through that omission. And in Stone [1977]13the Court of Appeal upheld the conviction of manslaughter because a duty of care had been created when a man and his mistress did not call for help for his sister who lived with him and who had become seriously ill.
(iv) If the duty is governed by statute, then failure to exercise that duty results in liability. A duty is imposed on parents to care for their children under the Children and Young Persons Act (CYPA) 1933 Section 114.. A further example is where a company’s accounts must be prepared in terms of the Companies Act 200015.
(v) A contractual arrangement may give rise to a duty to act. This will  cover the parties to the contract and by extension, also to those who are affected by it. In Pittwood [1902]16 the defendant applied for leave to appeal against a conviction of manslaughter due to leaving a railway gate open while he went for lunch. In his absence someone drove through the opening and was killed. The court held that his contractual duty to keep the gate closed amounted to an omission and this formed the actus reus for murder. In Dytham18 a police officer watched as a man was beaten to death outside a night club. The officer left the scene without calling for an ambulance or help. He was convicted of wilful misconduct in public office. 

3.   When does a duty to act stop. 

      Covers cases where a duty of care is required in terms of a special relationship, or where a duty has been imposed due to a person assuming responsibility for another. Allen & Edwards19 believe that if a person can make a rational decision, then they have the ability to release their carer from looking after them, be it in ill health or a request to die if the suffering becomes too great. In Smith [1979]20,  a wife would not allow her husband to call for medical help after a still birth at home. The judge spoke of balancing her wish against her capacity to make rational decisions. The jury could not agree on a manslaughter charge and therefore it left the question unanswered. 
     When medical professionals omit to provide treatment to patients, who then die, is covered in Airedale [1993]. The House of Lords held that treatment could be removed, and the doctor would not be acting unlawfully. Lord Goff spoke of no absolute rule that a patient’s life had to be prolonged, that respect must be given to the patient’s wishes and where the patient was incapable of communicating there was no obligation on the doctor to prolong life. The best interests of the patient were paramount.
    The above two situations have therefore not provided absolute clarity on the cessation of a duty.

4. Should there be a general duty to act.

    In England and Wales under common law there is no general duty to act and no liability for omission. There are cases where there is a duty to act and in these cases the omission will give rise to liability.
    The classic example is seeing a boy drowning. Under the law there is no duty to act to save him. This omission gives rise to moral and ethical considerations. Cath Crosby in the Journal of Criminal Law21 cites the case of Bowditch22. She believes that there is movement towards a Good Samaritan law. She contrasts this case with Evans [2009], where the defendant supplied a drug which the victim used and subsequently died. It was not the defendant who created the dangerous situation but the victim. In Bowditch, he did not create the dangerous situation but may have contributed to it. In this case Bowditch received a sentence of five and a half years.
   The difficulty as Crosby points out, is determining the legal duty of the defendant. In England and Wales in criminal law to be guilty of gross negligence manslaughter by omission, you must owe your victim a duty of care and be under a legal duty to act. Did Bowditch have a legal duty to act ? The judgement in the case seems to reflect that courts are beginning to apply a Good Samaritan rule. Without this, he would not have had a duty to act.
   Consequences are;
· Increased prosecutions
· More legislation
· Reluctance by the public to help in such situations.
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