Hermeneutics and the Contemporary Understanding of the Islamic Source

Introduction 
The role of the scriptural texts is so significant in Islam. Its primary sources are divided into textual sources (the Quran and the prophetic traditions) and non-textual sources (consensus, analogy). The superiority of the Quran and the Sunnah to other sources is clear. But the question of understanding and interpreting such sources is liable to many interpretations affected by many surroundings. However there is one version of the Quran without any minor differences all the globe, the interpretations of the Quran reflects differences and diversity. As for the sunnah or the prophetic traditions, which is the second source of legislation, the diversities and differences of interpretations become more and wide. This may be referred to the criteria of accepting one tradition as authentically being part of the sunnah, which is not the case with the Quran. In addition, the nature of the Prophetic traditions includes not only statements, but some traditions are describing the actions and the tacit approvals of the Prophet. This article, thus, will discuss how this would affect the interpretations of these texts, and, what is more importantly, how the consistency between the legal theory and the practices that is governed by the Islamic legal discourse. 

Hermeneutics and Interpreting the Islamic Texts

Among the many sorts of things that make up the world and may be objects of interpretation, texts, especially written or printed texts, hold pride of place in most hermeneutical discourse because of their durability, fixity, and constant availability, making it possible to return again and again to the same text.[footnoteRef:1] [1:  Weiss, 377] 


The hermeneutical literature for interpreting the Quran is very rich. The methodological perspectives in this genre are developing and now the “New Quranic Hermeneutics” is identified as a new field of study. This is not the case with using hermeneutics in the legal genre, which is not as rich as the Quranic Hermeneutics, and not developing at the same level. As for using the hermeneutics in the hadith genre, it has not almost started yet. In the Western scholarship, the hadith commentary in general went almost unnoticed.[footnoteRef:2]  [2:  Blecher: 2017.] 


After Golzieher publishing his second volume of the Muhammadan Studies, the prophetic traditions are generally considered the outcome of late narrators (which are the sources of the text). Schacht’s particular focus was on the legal traditions which, according to him, are legal views of the jurists that were given a chain of transmission to be authoritative in the Islamic context. To identify the real origin of a specific tradition, Schacht originated the common theory which define the originator of the hadith as the one from whom the chain of transmission fans out. This theory was celebrated (and developed) by G.H.A. Juynbol, while others like Harald Motzki argued for the limitation of this theory to date the hadith traditions. The most harsh critique of this theory was by Al-Azami in his On Schacht's Origins of Muhammadan Jurisprudence. To reach a contemporary understanding of the Sunnah texts, the scholars should shift more seriously to the interpretation of the Sunnah test, taking into consideration the question of the nature of these traditions.


What is related to this article, is to explore how the hadith is used in as an evidence in the Islamic legal theory and what are the hermeneutical principles, related to its transmission, participate in interpreting these traditions into legal practical verdicts that form the Muslim societies nowadays. For a jurist, the authenticity of the prophetic legal traditions and their interpretation are usually considered parts of one subject. for all texts serving as raw material for the law, two separate tests must be applied: an external test of the chain of transmitters and an internal test of the content. Yet disentangling external
from internal study of the textual sources of the law has not been as simple as it may at first appear. (Atef, 96)

While the Quran and Sunnah has many texts and genres, this article is confined to explore the hermeneutic principles used in understanding the legal evidence and how they can be applied into a contemporary Islamic context. 


The Islamic Legal Hermeneutics 
In general hermeneutics, the writer of the text and to whom it is written is significant in interpreting the text. These principles are significant too when handling the Islamic text and contemplating their meaning.
According to Mantzavinos, the most remarkable characteristic of the interpretative praxis, in the general hermeneutics, was the so-called accessus ad auctores. There were many versions of the accessus, but one of the more widely used was the following typology of seven questions: Who (is the author)?; What (is the subject matter of the text)?; Why (was the text written)?; How (was the text composed)?; When (was the text written or published)?; Where (was the text written or published)?; and By which means (was the text written or published)? [footnoteRef:3] In the context of legal texts, more attention is given to the application of the legal text. Tina Botts describes the core of Legal Hermeneutics as follows:  [3:  Mantzavinos, C., "Hermeneutics", The Stanford Encyclopedia of Philosophy (Winter 2016 Edition), Edward N. Zalta (ed.), URL = <https://plato.stanford.edu/archives/win2016/entries/hermeneutics/>. ] 

“That is, from the vantage point of legal hermeneutics: What the constitution means in a particular instance is importantly influenced by the context in which the interpretation is taking place, the application, and the context in which the interpretation is taking place, the application, is importantly influenced by what the constitution means in that same context.”[footnoteRef:4] [4:  Tina Botts, Legal Hermeneutics, in Internet Encyclopdia of Philosophy, (https://www.iep.utm.edu/leg-herm/#H4) accessed on 10/12/2018.] 

Based on these principles, the Islamic legal hermeticism can be defined as the process of inquiring into the nature of the textual sources of law (which are the texts of the Quran and the Sunnah in this article), their interpretation, and the consistency between the legal theory and the individual practice.[footnoteRef:5] [5:  Atef, 95.] 


So, the Islamic legal hermeneutics consists of the the links between the textual sources of the law and the practical legal rulings, which include principles concerning how to interpret the language of the lawgiver for the purpose of devising legal rulings on practical questions.(Atef, 107) In other words, how principles of legal hermeneutics function as inquiries of legal theory linked to legal practical questions. (atef, 108)

The Nature of the Text: The Hierarchy of the Islamic Texts and Its Effect of Interpretation 
However the Quran and the Sunnah are the primary sources for the Islamic legal theory, they are not at the same level of authority. The Quran is the most supreme authoritative text in Islam, because of its source (it is the Word of Allah) and the way of Its transmission, i.e. tawatur. If some single statement is believed to be part of the Quran and its way of transmission does not reach the level of tawatur, the legal ruling derived, and the legal practice thus, will be affected. 
For example, the legal discussion about the the minimum number of times a child must be breastfed to render marriage unlawful between the child and the wet-nurse with whom marriage would be prohibited, and with her family members as well. The legal scholars’ rulings are based on considering a report narrated from Aishah about one verse of the Quran, but it is not transmitted by twatutr. Muslim reported on the authority of Aishah who said:
“One of the revelations of the Qur’an was that prohibition of marriage is constituted by ten known breast-feedings. Later, this was abrogated to be “five known breast-feedings” and when the Messenger of Allah passed away, this was still being recited as part of the Qur’ān.” 

The Shafii scholars see this report as authoritative, and thus their position is that prohibition of marriage is only effective by five separate breast-feedings, whereby anything less than this does not affect.

The Maliki Scholars would argue that this position is invalid, as such an injunction would have to be mutawātir to be part of the Quran. Being that it is not, it follows that it cannot be considered part of the Qur’an. The Shafii counter-argue that tawātur is only a prerequisite for a narration to be recited as scripture; not to establish the ruling it entails. Thus, according to them, the intent of the narration, in this case, is to establish the ruling of five breast-feedings, rather than to establish the validity of its recitation.

In addition to the source of the text and its way of transmission, the person to whom the legal verdict is directed would affect the relationship between the legal theory established. For example, in the contemporary legal fatwa in the minorities context, the number is omitted as well as the age of the fostered child, for relieving the hardship of a family hosting a child who becomes an adult. According to the Grand Mufti of Egypt, who is a Shafii scholar, declares that a little amount  of milk, entering the stomach of that adult, would render him as their (foster) child, which makes him permissibly continue to live with them in the same house.[footnoteRef:6] [6:  https://www.youtube.com/watch?v=WRYmNUhWGlI accessed on 21/12/2018.] 


Another important question should be discussed in this context; would a prophetic tradition qualify the meaning of a verse from the Quran? The answer is affirmative if the tradition is transmitted by tawatur. The example that quoted here is the issue of wiping over the boots (in Arabic: al-Khuff). In the Quran, the command is clear to wash one’s feet when making ablution(the Quran: 5:6). However, some reports make the possibility to wipe over the boots alternatively. The legal scholars justify that the meaning of the verse is qualified by these traditions because they are transmitted through tawatur.  However wiping over the thin boots (socks) is only transmitted by solitary isnad, the Grand Mufti of al-Azhar sees the permissibility of wiping over them in the Western Muslim minorities, where washing one’s feet in the spin would disturb his/her Western mates.[footnoteRef:7]  [7:  https://www.youtube.com/watch?v=Gv-pcgmXjhw accessed on 25/12/2018.] 



The hierarchy of the texts and the authenticity of the hadith can participate in the same topic as in the discussion about stipulating the consent of the woman’s guardian for the validity of the marriage contract.  The majority of scholars argue that one hadith has stipulated that “No marriage (may be valid) without (the approval of) a male guardian and two male witnesses.” According to this hadith, a woman who get married without her guardian contest, her contract is not valid. Using the concept of the authenticity of hadith as a prerequisite to using it as a source of legal rulings, the Hanafi scholars reject the legal ruling derived from this tradition based on doubts about the authenticity of this hadith. In addition, the Hanafi scholars points to a Quranic verse ordering the male guardians not to “prevent (their female relatives) from marrying their (prospective) husbands” (The Quran 2:232). In this verse, the grammatical subject of the verb ‘to marry’ is prospective wives. A hermeneutical principle states that attributing an act to a certain subject affirms the full agency of that subject and his or her capacity to carry out that act independently. According concept, this piece of hermeneutics allows us to answer the practical question of a prospective wife’s ability to conclude her own marriage contract in the affirmative.[footnoteRef:8] [8:  xvi prologue Atef.] 


The Grand Mufti of Egypt preferred to use the view of the Hanafi view however it is opposite to his shafii school of thought. He stipulates that the marriage is valid, but the contract should be documented to keep the rights of the wife preserved, and to follow the public space order of the community.[footnoteRef:9] In this article below, further discussion about the hermeneutical question and the documentation of the marriage contract.  [9:  https://www.youtube.com/watch?v=8-fI_vtdKm8 accessed on 25/12/2018.] 


Another concept that reflects the relationship between the hiarachy of the texts is abrogation. It may be an option for a jurist attempting to resolve a contradiction between different texts only when this contradiction is irreconcilable, and when chronological priority between the texts can be established. This means that considering the claim of abrogation involves both a hermeneutical exercise and a historical inquiry.[footnoteRef:10] [10:  See Atef 103.] 


The hierarchy of the textual sources of the law, the interpretation of those sources, and the possibility that one text is abrogated by another are interconnected questions. When a jurist sets out to decide a legal question to which textual sources are relevant, he must begin by collecting relevant texts and offering an interpretation of each one of them. When the content of the texts seem to be in contradiction with one another, the jurist could consider several possible approaches. The first is reconciliation of the content of the two or more (ostensibly) contradictory texts so as to dispel the (appearance of) contradiction. This process is clearly a hermeneutical one, but it also involves judging whether the two texts under consideration are equal in authenticity. [footnoteRef:11] [11:  Atef, 96.] 


The legal Hermeneutics and interpreting the Language of the Text 

As mentioned above, Islamic legal hermeneutics consists of the principles that link the textual sources of the law to practical legal rulings, which include principles concerning how to interpret the language of the lawgiver for the purpose of devising legal rulings on practical questions.[footnoteRef:12] The hermeneutical interpretation of the positive and negative imperative forms will be discussed below, as the question of how the whole range of language can become law is subject is beyond the scope of this article.  [12:  (Atef, 107)] 


Interpreting the Language of Positive Imperative (the Order) 

scholars differed on an absolute command whether it entails obligation, recommendation or something else? Therefore, they differed on many practical rules of fiqh. For example, based on scholar’s disagreement on whether a command means obligation or recommendation, the Maliki jurists differed on washing a utensil liked by a dog seven times, if it is obligatory or recommended according to the Prophet's saying: “If a dog licks in one’s utensil let him wash it seven times.”[footnoteRef:13]  Abū Bakr Al-Abharī, the Maliki jurist, maintained that all divine commands entail obligation while the Prophet’s commands mean recommendation. He relied on the hadith related by Bukhārī (7288) and Muslim (1337) from Abu Hurayra that the Prophet, may Allah bless him and grant him peace, said:  [13:  Bukhārī: 172; Muslim: 279.] 

"Leave me alone regarding what I have not mentioned to you. People before you were destroyed because of their questioning and disagreeing with their Prophets. If I forbid you something, then avoid it. If I command you something, then do it as much as you can."

 When the Prophet stated that the implementation of his commands is dependent of one’s ability it gave the impression they imply mere recommendation. In fact abū Bakr al-Abharī had two variant views on this issue and the most popular view is that both commands of Allah and His messenger mean obligation (Subkī, Ibhāj, 2:26; Jam‘,1:376).

The shafii scholars maintan the order in this tradition for obligation, and thus considered the body of dogs and their saliva as filthy. The Grand Mufti of Egypt chooses the Maliki view for giving verdict especially to the people living in the West, where encountering with dogs is part of their daily life, and the other legal views would bring them difficulty and uneasiness.[footnoteRef:14] [14:  https://www.youtube.com/watch?v=NuUma3-_N48 ] 




The hermeneutical question whether the commands mentioned in the legal text necessitate obligations or not participates greatly in interpreting the Islamic sources. Muslim jurists do not accept that all instances of the use of an imperative are meant to create “duties” for Muslims. For example, the Quran (2:282) exhorts the believers to document transactions resulting in financial liabilities. The verse reads: “let you not find it tiresome to document [the transaction], whether significant or not.” Yet most jurists agree that the use of the imperative here is not intended to create a duty; rather, it is simply for general guidance.  (Atef, 109)

However, documenting the contracts was not legally binding based on this interpretation of the text, it is highly encouraged to save the rights of the two parties, as stated above by the Grand Mufti of Egypt. In the context of the Muslim minorities, the second marriage is not documented because of the restrictions of the laws of the countries where they live. In this case, a contradiction between the binding of the documentation of the marriage contract to save the rights of the two parties (especially the wife), and their (religious) right to marry a second wife continue to be a challenge for Muslims in the West.

Interpreting the Language of Negative Imperatives: Forbidden Actions

Another hermeneutical question about the interpretation of the do not orders. The jurists discuss weather the negative imperative form denotes prohibitions or prohibitions. 

Another discussion about the contracts which are considered as prohibited whether they are valid or void. For example, the ordered not to make financial transactions at the time of Friday prayer. The majority of the scholars considered it to be prohibited and void. However the Hanafi scholars see them as prohibited, they still consider the contact to be binding. Even the trade in the clearly prohibited items, like wine and pork, is permissible in the non-Muslim counties as Muslims cannot avoid participating in these transactions.[footnoteRef:15]  [15:  https://www.youtube.com/watch?v=DmZXs-b9NUI ] 


Whether a prohibition entails the invalidity and inconsequentiality of prohibited actions is one of the questions that relate to the interpretation of prohibitions. Underlying the complexity of this question is one fact: If there is a presumed link between prohibition and invalidity (that what the law prohibits cannot be valid or consequential), validity and invalidity still apply differently to different prohibited acts. An invalid prayer is invalid in a simpler sense than an invalid marriage or sale. That is, an invalid prayer is simply inconsequential, since it does not serve any purpose. By contrast, an invalid sale may have consequences if it results in transferring property, and the same and more can be said about marriage contracts that lack conditions of validity.

Isnawi relates four opinions on the question of the relationship between prohibition and validity: 1) a prohibition does entail the invalidity of the act prohibited, 2) a prohibition does not entail the invalidity of the act prohibited, 3) it entails invalidity only in ritual acts, and 4) it entails invalidity in rituals, trade and contracts (mub§mal§t) unless (Atef, 112)

the prohibition is directed towards something that is not an essential part of the act in question (such the prohibition of trading during the time of the Friday prayers, since this prohibition has to do with the time and must not therefore entail the invalidity of the contract itself ). Based on
the fourth opinion, Isnawi mentions cases where prohibitions (related to rituals and contracts) may also have no effect on the validity of acts that benefited from the prohibited acts. For example, if a man steals the water with which he/she makes the necessary ablution for prayers, the prayer is considered valid, since the prohibition is directed towards something that is not an essential part of the act in question. By the same token, sales that are concluded despite tentative agreements to sell the same goods to others (a practice which is regarded as unacceptable) are still valid, since the sale contracts in this case do not suffer from any essential deficiency. (al-Isnawi, Tamhid, 292– 294) (Atef, 113)
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