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UNESCO travelled a long road before finally

securing, in 2003 and without a dissenting vote,1

the adoption of an International Convention for

the Safeguarding of the Intangible Cultural

Heritage. The first document drafted by UNESCO

aimed at establishing an international instrument

related to intangible cultural heritage goes as far

back as l971.2 In 1989, after lengthy, laborious

debates, UNESCO established the first

international normative instrument: the

Recommendation on the Safeguarding of

Traditional Culture and Folklore. Ten years later,

the authoritative international conference entitled

‘A Global Assessment of the l989

Recommendation’3 revisited the concept

underpinning the instrument and examined the

efficacy of its application among Member States.

The Conference concluded that either the
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instrument needed to be reviewed substantially or

a new instrument having relevance to

contemporary world contexts should be

established. Several countries, complying with the

conference’s recommendation, requested UNESCO

to launch a process for developing a new

international normative instrument related to

intangible cultural heritage. In the course of the

negotiations, intense and often passionate debates

took place at meetings of experts as well as within

UNESCO’s General Conference and Executive

Board. It was reassuring to note, however, that at

each step of the negotiations the obstacles were

steadily replaced by a deep understanding of the

issues at stake.

This article reviews the different factors

which generated international standard-setting for

the safeguarding of intangible cultural heritage,

examines the conceptual evolution of the notion of

the safeguarding of intangible cultural heritage and

traces the various steps of negotiations leading to

the memorable adoption of the Convention in 2003.

The establishment of the first normative

instrument

Two vain attempts had been made to establish an

international instrument for the protection of

folklore during the 1970s and 1980s. They were

both aimed at shaping the development of

copyright and intellectual property protection

measures.

Bolivia requested UNESCO in 1973 to

address a protocol to the Universal Copyright

Convention that would protect the popular arts

and cultural patrimony of all nations. UNESCO

submitted a document entitled ‘Possibility of

Establishing an International Instrument for the

Protection of Folklore’ that it drafted in 1971 but it

was considered that the international protection of

folklore applying copyright was not realistic.4

At the twenty-first session of the General

Conference (1980), UNESCO was requested to

conduct studies concerning the establishment of

an international regulation for the protection of

folklore. UNESCO and WIPO5 jointly established

in 1982 ‘Model Provisions for National Laws on

the Protection of Expressions of Folklore against

Illicit and Other Prejudicial Actions’ and

attempted in 1984 to develop an international

instrument based on the model laws. This

initiative to establish an international treaty was

again considered premature.6 These unsuccessful

experiences did not discourage some governments

from continuing to develop an international

normative instrument. Much attention had been

paid during these first years to the question of

Intellectual Property Rights until 1982 when

UNESCO convened the first governmental expert

meeting where a definition of ‘folklore’ was

established in terms more adequate to the global

approach than to the Intellectual Property Rights

approach.7 In 1985 UNESCO, without WIPO

participation, organized the second governmental

expert meeting where the global approach was

predominantly embraced leaving aside the

intellectual property rights approach. The

UNESCO General Conference8 of 1985 decided

that the instrument should be a ‘recommendation’

rather than a ‘convention’. Finally, in l989, the

General Conference adopted unanimously9 the

Recommendation on the Safeguarding of

Traditional Culture and Folklore.
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The development of a new instrument

In 1992, a new programme, ‘Intangible Cultural

Heritage’, was created in UNESCO. This event

afforded an opportunity to develop a new concept.

Prior to the launching of the new

programme, UNESCO conducted a scientific

evaluation10 with respect to the basic concept and

methodology applied to all activities implemented

during the preceding two decades, in the different

domains of intangible cultural heritage, namely

those related to language, traditional music, ‘non-

physical heritage’ and intellectual property rights.

The results of the evaluation were

presented at an expert meeting11 which drew up

the following new guidelines for the programme.

The aims of the programme should be to promote

respect for intangible cultural heritage and

recognition of the need for its preservation and

transmission, and to acknowledge the crucial role

of the practitioners and communities. As a

modality of action, priority should be given to

revitalization and transmission. An order of

priority should be established among different

forms of intangible cultural heritage to be

safeguarded on the basis of the criterion ‘in danger

of disappearing’ and their selection should be made

by their actors/creators/practitioners and

communities. In addition, several precautions to be

taken were underscored as, for example, not to

crystallize this heritage whose nature is to be

permanently evolving, not to take it out of its

context (folklorization), to be cautious against the

threatening obstacles to the survival of the

heritage, to include hybrid cultures of urban areas

and to employ a different methodology to the

intangible cultural heritage than to the tangible

cultural heritage’.

In 1993, the programme was reinforced by

the creation of another significant project entitled

Living Human Treasures.12 This project encourages

Member States to adopt a system which grants

official recognition to the holders of outstanding

artistry and skills in expressions of intangible

cultural heritage aiming to increase self-motivation

and to ensure transmission. The project’s final

goal, the establishment of a world list of Living

Human Treasures,13 clearly demonstrates the desire

for world recognition of artists/creators of this

heritage.

The Intangible Cultural Heritage

programme was significantly consolidated by the

UNESCO/Japan Fund-in-Trust for the

Safeguarding and Promotion of the Intangible

Cultural Heritage which was established in the

same year. This annual financial contribution has

been the determining factor for the development of

the programme.

Another important factor contributing to

recognition of the significance of intangible

heritage was the 1992 United Nations Convention

on Biological Diversity, in particular its Article 8(j)

which refers to the significance of the respect and

preservation of traditional knowledge and

practices of indigenous and local communities

which have relevance for the conservation and

sustained use of biodiversity. The subsequent

setting-up of the United Nations decade for

indigenous and minority people (1995–2004)

generated a number of significant events in favour

of the safeguarding of the intangible heritage of
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indigenous people. The United Nations Draft

Declaration on the Rights of Indigenous peoples,

drawn up in 1994/95, also underscores the

importance of their cultural rights in relation to

their intangible heritage.

Once adopted, the Recommendation on

the Safeguarding of Traditional Culture and

Folklore did not rouse much attention among

Member States. This must have been because the

Recommendation is a soft law without binding

force. It might also have been because the

instrument gives neither specific mandate to

UNESCO nor any explanation of how it should be

implemented,14 or due to its ‘shortcomings

deriving from the dilemma posed by the opposition

between two views: the global approach and the

intellectual property right approach’.15

Between 1995 and l999, following the

initiative taken by the Czech Republic, a

worldwide appraisal of the application of the

Recommendation was undertaken through a

questionnaire, and eight regional and sub-regional

seminars were held to assess the results of the

survey.

In l999 an international conference on ‘A

Global Assessment of the l989 Recommendation

on the Safeguarding of Traditional Culture and

Folklore: Local Empowerment and International

Co-operation’ was organized jointly by UNESCO

and the Smithsonian Institution in Washington

D.C. to scrutinize the replies to the questionnaire,

the results of the eight regional seminars and the

relevance of the Recommendation text in the

contemporary context. During the Conference a

group of Smithsonian experts presented a

thorough analysis of the text of the

Recommendation.16 The principal points raised

were that the Recommendation places too much

emphasis on documentation and archiving and on

the products rather than the producers of

traditional culture. Recognition and respect for the

active participation of grassroots practitioners in

the production, transmission and preservation of

their cultural expressions are essential to ensure

the safeguarding of intangible cultural heritage.

Protection measures should be focused towards the

communities whose self-motivation needs to be

enhanced. The Conference finally recommended in

the Action Plan that the governments of states

should submit to the UNESCO General Conference

a draft resolution requesting UNESCO to

undertake a study on the feasibility of adopting a

new normative instrument on the safeguarding of

traditional culture and folklore.

The Proclamation of Masterpieces of the Oral and

Intangible Heritage of Humanity

In the area of globalization it has been argued that

cultural standardization is a growing threat to the

maintenance of cultural diversity and cultural

pluralism. UNESCO’s Member States increasingly

expressed their recognition that intangible cultural

heritage is the essential factor for the preservation

of cultural identity and diversity and that its

safeguarding is a matter of urgency. In 1997, the

Intangible Cultural Heritage programme was given

one of the highest priorities in the cultural field17

and a new project entitled: Proclamation of

Masterpieces of the Oral and Intangible Heritage of

Humanity was established.18 The project allowed

UNESCO to proclaim biennially several forms of

traditional and popular cultural expressions or
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cultural spaces as masterpieces of the oral and

intangible heritage of humanity. It was conceived

as a means to fill the gap in the concept of ‘world

heritage’ which refers only to natural and tangible

cultural heritage. The creation of this new project

gave rise to many lively debates, not only on

conceptual aspects such as the definition of the

‘oral and intangible heritage’, the notion of

‘masterpiece’ and the selection criteria but also on

operational aspects such as the mechanism for its

implementation, the question of finance and staff

and follow-up actions.19 Finally, it was decided to

apply the definition of the 1989 Recommendation

to which the anthropological concept of ‘cultural

space’20 was added. In 2001, nineteen masterpieces

and in 2003, twenty-eight masterpieces were

proclaimed. This project was carried out along

with the development of the Convention and the

experience, gained from both conceptual and

operational aspects of it, ‘was of great help in

designing the future convention’. These actions are

parallel and complementary since, if it is obvious

that a normative instrument is needed in order to

safeguard the intangible cultural heritage

efficiently, the Proclamation is a means of testing

the validity of the concepts and problematic which

we hope to address in the normative domain and to

confront with reality in all its complexity’.21

In parallel with these programmes, the

need to reassess the concept of heritage has been

increasingly recognized in different international

forums. ‘In international discourse and practice,

however, the notion of ‘‘heritage’’ has too long been

limited to the tangible’.22 The indigenous people’s

holistic conception of heritage, which does not

distinguish between natural, tangible and

intangible heritage,23 contributed extensively to

the revision of the concept of ‘heritage’. In 1998,

the Intergovernmental Conference on Cultural

Policies for Development recommended that ‘states

renew the traditional definition of heritage, which

today must be understood as all natural and

cultural elements, tangible or intangible, which are

inherited or newly created’.24

The World Heritage Committee also

revisited the concept of ‘heritage’. The question of

a balanced ‘representivity’ was raised during

several World Heritage Committee meetings. The

balance between cultural and natural sites,

categories of sites and geographical distribution

was at stake. The Operational Guidelines for the

Implementation of the World Heritage Convention

have been modified progressively to encompass

intangible aspects embodied in the natural and

cultural sites.25

Regarding aspect of International Property

Rights, UNESCO and WIPO had undertaken no

joint actions in the field of intangible cultural

heritage since 1985. In l997, they attempted once

again to develop jointly an international normative

instrument for the protection of folklore and

organized the World Forum on the Protection of

Folklore.26 The forum concluded that the

copyright regime is not adequate to ensure the

protection of folklore and it was therefore

necessary to draft a new international agreement

on the sui generis protection of folklore.27 Pursuant

to this conclusion, UNESCO and WIPO jointly

organized regional meetings in 1999. In 2000, the

General Assembly of WIPO established the

Intergovernmental Committee on Intellectual

Property and Genetic Resources, Traditional

knowledge and Folklore (which holds biannual
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sessions), a creation with which UNESCO was no

longer associated.

The International Convention

In UNESCO, the first step in the preparation of a

convention is to receive the mandate of the General

Conference to undertake a feasibility study. Shortly

after the above-mentioned Washington

Conference, a draft resolution was submitted to the

UNESCO General Conference at its thirtieth

session.28 Pursuant to the adopted Resolution,29

UNESCO undertook a ‘preliminary study on the

question of developing a new standard-setting

instrument for the safeguarding of intangible

cultural heritage’.30 The study concluded that a

new standard–setting instrument needs to be

developed. ‘It would prove difficult to draft an

Additional Protocol to the 1972 Convention for the

protection of intangible heritage since this would

require redrafting of core parts of the existing

Convention, in particular its definition of cultural

heritage . . . Existing international instruments in

both the cultural heritage and intellectual property

fields are inadequate for safeguarding this heritage

and the development of a new standard-setting

instrument by UNESCO would be an important

move in providing protection.’31

With respect to the scope of the instrument

the study advised UNESCO not to duplicate the

initiatives already taken in this field by other

international organizations. The study

recommended that UNESCO’s mandate is most

suited to addressing this heritage through a

cultural approach with broader scope rather than

limiting its protection to the intellectual property

type measures or to economic rights of holders of

traditional knowledge. It was strongly advised not

to repeat the unfortunate experience of the 1989

Recommendation in the new instrument by

resolving any confusion of applying a global

approach and an intellectual property based

approach to the same elements of heritage.32

Definition, terminology and objectives

were the fundamental elements to be resolved

before developing an international normative

instrument. UNESCO conducted an ambitious

survey on the definition of the terms33 related to

intangible cultural heritage in use by different

IGOs, NGOs and Member States.

A group of experts gathered in Turin

examined the outcome of the survey and

developed the definition of intangible cultural

heritage and the objectives34 of the future

normative instrument. The definition and

objectives, which were developed in Turin in line

with the recommendation of the above-mentioned

Washington Conference and the first expert

meeting of 1993, constituted the basic conceptual

framework of the Convention.

The 161st session of the Executive Board in

May 2001 examined a report35 containing the

outline of the above-mentioned preliminary study

as well as the report of the Turin Round Table and

decided, after a lengthy debate, that this matter

should be discussed at the General Conference in

October 2001 to allow for continuation of the

preparation of the new instrument.36

The thirty-first session of the General

Conference was the crucial moment at which the

type of instrument and the timeframe of its
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development were debated. ‘A large majority of

delegates spoke on the urgent need for an

international standard-setting instrument for

intangible cultural heritage following the widely

supported l972 Convention. However, some

delegates stressed that it was necessary to clarify

further the concept of intangible cultural heritage.

It was strongly emphasized that the duplication of

work with other organizations, such as WIPO,

should be avoided.’37 After turbulent debates,38 the

General Conference finally decided that this

instrument should be an international convention

and that the Director-General should submit a

preliminary draft international convention to the

thirty-second session of the General Conference.39

This division among Member States, the

majority of which were in favour of early

establishment of an international convention and

the minority attempting by any means to slow

down the procedures, was recurrent throughout

the whole process of negotiation for the

Convention.

It is worthwhile noting here that the

adoption at the same General Conference of two

normative instruments (the International

Convention on the Protection of the Underwater

Cultural Heritage and the Universal Declaration

on Cultural Diversity) had a certain implication

on the negotiation of the new convention.

Difficult negotiation of the former, resulting in a

clear split among Member States, threw a shadow

over the negotiation of the forthcoming

instrument, while the unanimous adoption of the

Declaration afforded a positive impact by

acknowledging the significance of the

preservation of all forms of heritage on equal

terms for the defence of cultural diversity. The

Declaration also recognizes that cultural diversity

is as necessary as biodiversity and it is the

common heritage of humanity.40 In January

2002, UNESCO convened a meeting41 of cultural

and legal experts in Rio de Janeiro to discuss the

priority domains to be covered in the future

convention. Experts, led by Judge Mohammed

Bedjaoui as Chairperson, recommended that a

flexible concept should be applied for the

safeguarding action; on the national level each

country should determine the priority domains

and on the international level the Convention

should draw from the experiences of the

Proclamation project aiming to promote public

awareness of this heritage and with selection

made on the basis of internal and external

criteria.42

In March, the Director-General convened

a select drafting group43 chaired by Judge

Bedjaoui aiming to draft an outline workplan of

the preliminary draft convention. As

recommended by the majority of Member States

during the General Conference, the experts

confirmed that the successful 1972 Convention

should be followed as a model. The ‘list’ system

was accepted in principle as a driving force. A

progress report on the preparation of the

Convention was then submitted in May 2002 to

the 164th session of the Executive Board44 and

debated vehemently. Major controversial issues

were the question of the definition, taking the

1972 Convention as a model, and the timetable

for future actions. The Executive Board finally

decided45 that the negotiations should be

made through governmental expert meetings

and expressed their endorsement of the
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Director-General’s intention to submit the final

draft to the General Conference in 2005.

Fascinating debates on terminology took

place in June 2002 with a view to constituting a

glossary which would facilitate the further

negotiation of the convention.46 The select drafting

group, which met for the second time in June,

clarified further the question of definition and the

institutional mechanism47 and drew up the first

preliminary draft international convention on

intangible cultural heritage.48

In September a Round Table of ministers of

culture49 was organized in Istanbul in which 74

ministers participated. They confirmed the

significance of the intangible culture heritage and

the urgency of safeguarding it and expressed their

political will in supporting the action of UNESCO

in developing a new international convention for

the safeguarding of this heritage. The Istanbul

Declaration served as one of the most important

reference documents during the negotiation

process of the Convention.

The first session of the Intergovernmental

Meeting50 of Experts was held in September.

Conceptual and general discussions touched

upon the texts of the preamble and definitions

and practical aspects of the general framework

were discussed such as the question of the lists

and the mechanism of financing and committee.

Some delegates were afraid that establishing a list

would cause an artificial hierarchy among differ-

ent expressions of intangible cultural heritage.51

As a matter of principle it was generally agreed

that the 1972 Convention should be considered

as a source of inspiration rather than a model

given the specificity of intangible cultural

heritage.

The second session52 of the same meeting,

which took place in February 2003 and examined

the comments53 made by 56 Member States

concerning the First Preliminary Draft

Convention, began drafting the text of the

preliminary draft. Throughout six days of

deliberations little progress was achieved.54 This

session was held in a new context whereby

UNESCO had just accepted the request made by

several countries55 to elaborate an International

Convention on Cultural Diversity.

In April 2003, a group of eighteen

governmental experts56 met to make progress in

drafting the provisions of the preliminary draft

convention. Experts managed to draft, in a spirit of

consensus, almost all provisions (twenty-six

articles of the Draft Convention).

The third session57 of the

Intergovernmental Meeting was held in June. It

examined the Consolidated Preliminary Draft

Convention, consisting of the provisions already

adopted by the plenary meeting of the second

session in February as well as those drafted by the

Intersessional Expert Group in April with a view to

drawing up the Preliminary Draft Convention in its

complete form. In spite of vehement debates over

the question of funding and the representative list,

the totality of the much streamlined text was

adopted by consensus. Noteworthy points of the

draft were the principle of flexibility, the

predominant role of actors/practitioners/

communities, the subordination of the Committee

to the General Assembly, a transitional clause to
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integrate the masterpieces already proclaimed and

Article 3 on the relationship with other

instruments58 to avoid overlapping. The proposed

list of examples of intangible cultural heritage to be

annexed was suppressed but instead UNESCO was

requested to produce handbooks (including a list

of examples) to harmonize the methods of work

and help the Member States in establishing

inventories. In the course of the finalization of the

text of the Preliminary Draft Convention,

UNESCO was encouraged by several regional

meetings of ministers and heads of state.59

The Director-General reported to the

Executive Board60 in September on the progress

of work and presented the Preliminary Draft

Convention. The Executive Board adopted by

consensus and without amendment a draft

decision61 submitted by forty-four Members

recommending that the forthcoming General

Conference consider the preliminary draft as a

draft convention and adopt it as a UNESCO

convention. It is worthwhile mentioning here

that the majority of Members, who pronounced

in favour of the subsequent adoption of the

Convention, expressed also their support for

launching the process for the establishment of

an International Convention on Cultural

Diversity.

A few weeks later, the General Conference

adopted the Convention without amendment and

almost by consensus.62 As stated by the Director-

General this adoption ‘marked the decisive turning

point in our understanding of Intangible Cultural

Heritage. It marked also a fundamental ethical

positioning.’63 The successful adoption of the

Convention owes much to the strong and constant

impetus given by the Director-General who

recalled: ‘When I chaired the World Heritage

Committee, I was very conscious of an imbalance of

the geographical distribution of the sites on the

Heritage List which were more broadly

representative of the ‘‘North’’. That imbalance in

fact reflected a weakness in our system, which,

being exclusively concerned with protecting the

tangible heritage overlooked the intangible heritage

and thus left out a great many cultural features that

are nevertheless fundamental in the map of cultural

diversity often belonging to cultures of the ‘‘South’’.

There as no way UNESCO could really do its job of

preserving cultural diversity without giving equal

attention to its two basic ingredients, namely, the

tangible heritage and the intangible heritage . . . As

soon as I came to UNESCO, in November 1999, I

sought to make this a top-priority issue for the

Organization. For it is an urgent matter.’64

Conclusion

The creation of the International Convention for the

Safeguarding of the Intangible Heritage finally filled

the gap in the normative instruments related to

heritage. To follow the development of this

instrument over a decade has been a fascinating

experience.

Since the creation of a new programme in

1992, different factors played catalytic roles in

generating increasing demands for developing a

new International Convention for the safeguarding

of Intangible Cultural Heritage, i.e. the recognition

of the significance of the Indigenous Peoples

Intangible Cultural Heritage, the Assessment of

the 1989 Recommendation, the creation of the

Proclamation of Masterpieces of the Oral and
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Intangible Heritage of Humanity, and the

enlargement of the concept of heritage and WIPO’s

new initiative.

Renovating aspects of the concept

underpinning the 2003 Convention compared with

the 1989 Recommendation are (a) consideration of

this heritage as process and practices rather than

end products, (b) recognition of this heritage as a

source of identity, creativity, diversity and social

cohesion, (c) respect for its specificities, i.e. its

constantly evolving and creative feature and its

interaction with nature, (d) enhancement of respect

for this heritage and its practitioners,

(e) guaranteeing the primary role of the artists/

practitioners/communities, (f) placing priority on

intergenerational transmission, education and

training, (g) recognition of the interdependence

between the intangible cultural heritage and the

tangible cultural and natural heritage, and, finally,

(h) observance of universally recognized human

rights. These conceptual aspects are coherent with

those developed by the first expert meeting (1993),

the Washington Conference (1999) and the Turin

Round Table (2001). Above all, the notion of

‘respect’ for this heritage and its artists/practitioners

seems to me the most significant. ‘Respect’

inculcates in the mind of artists and practitioners a

‘sense of pride’. The ‘sense of pride’ is the most

powerful driving force in fostering self-motivation

for the safeguarding of intangible cultural

heritage.

26. Nôgaku theatre, proclaimed by UNESCO as a masterpiece of the oral and intangible heritage of humanity in 2001.
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