Task 1 – Question 1
Aims & Objectives of Employment Regulation (AC 1.1)
Armstrong & Taylor (2020, p. 606) discuss that the employer invariably holds greatly more power than the employee in the employment relationship, and employment law seeks to address this misbalance and protect employees, particularly those from minority groups, against inequitable, negligent, unfair and exploitative practices, seeking to regulate the relationship between employer and employee.   It also seeks to support the employer where there are legitimate reasons for dismissing or terminating the employment of employees – it aims to strike the right balance.
Successive Governments have influenced the development of employment law to shape the labour market by ensuring it is (Armstrong & Taylor, 2020, p. 606):
· Flexible - encourages job creation and desire to be in work
· Effective - facilitates management of employee productivity
· Fair - employers are on a level playing field and employees are protected by standard practices
Some groups argue for further changes to employment regulations.  The UK Government (Department for Business, et al., 2021) has announced plans to make the right to request flexible working a day one right.  Business Secretary Kwasi Kwarteng discusses the increased regulation would:
· Empower employees to choose where and when they work to increase productivity and employee wellbeing
· Encourages flexible working practices to become the norm
· Supports attraction and retention strategies
Whilst the benefits of current and proposed employment regulation are clear to see, Daniels (2019, p. 3) notes the complexities and obstacles for those involved in employment caused by the unrelenting pace of changes to regulations, and whilst there are undoubted benefits to having employment regulated, some groups, such as employers, protest the ever-mounting bureaucracy they have to navigate stifles growth, making job creation more difficult.  As a novice people practitioner, I work hard to understand the existing legislation and pending changes, how this may impact my employer and colleagues, often I must revert to external experts to be confident, incurring cost and resource.
Role of Tribunal & Courts in Enforcing Employment Law (AC 1.2)
Daniels (2019, pp. 8-10) examines that employment law is created in several ways:
· Acts of Parliament become statutes and are the main source of employment legislation.  They start out as a green paper before becoming a white paper.  The bill (white paper) goes through the Houses of Common, before the House of Lords and finally receiving royal assent.

· Codes of Practice whilst not law, if broken, an employer must have a good reason for doing so.

· Common Law also known as case law comes from judges’ decisions and is a law based on precedence.  Case law is binding if it was set by the Court of Appeal, Supreme Court or European Court of Justice.  This means the principles set must be followed.  Where it was set by a lesser court such as the Employment Appeal Tribunal, the case law is persuasive, meaning the principles must be given due consideration. 
CIPD (2021a) note that the majority of UK employment law falls into under the banner of “civil law or private law”.  Generally, the claimant must proof their case on a ‘balance of probabilities’.
Daniels (2019, p. 4) discusses that it is possible for certain employment law matters to be dealt with through the criminal law courts, for example HSE v Compass Engineering Ltd and Kaltenbach Ltd (2011).  CIPD (2021a) note that under criminal law a guilty verdict must be beyond reasonable doubt.
Daniels (2019, p. 7) notes that employment law cases are generally first heard by an Employment Tribunal, and any appeals, which must be on a question of law, are referred to the Employment Appeal Tribunal.  Any further appeals can go upwards to the Court of Appeal and Supreme Court.  Since the UK’s departure from the EU, appeals can no longer be taken to the European Court of Justice (ECJ), however, past rulings by the ECJ remain good law in the UK under the terms of the European Withdrawal Act 2018 (CIPD, 2021a).
Settlement of Cases Before & During Legal Procedures (AC 1.3)
Daniels (2019, pp. 22-26) notes that early conciliation can be triggered by either party via ACAS.  It is compulsory for the employee to trigger the process if they wish to bring a claim, but voluntary for the employer.  However, there is no obligation for either party to engage in the conciliation process.  Where the conciliation process does progress, an appointed Conciliation Officer has one month to facilitate a settlement between both parties.
Where early conciliation is not successful, the employee has one month to bring a claim to the Employment Tribunal (ET) by completing and lodging form ET1, typically within three months of the appropriate date.  The ET will rarely extend this time limit but can do, as demonstrated in the case of Shultz v Esso Petroleum Ltd (1999).  The respondent (employer) is sent a the completed ET1 with form ET3, which must be completed and returned within 28 days unless a time extension is requested within the 28 days.  A preliminary hearing is held to discuss any issues that need resolving before the full hearing.
ACAS have a statutory obligation to facilitate settlement between the two parties even though the early conciliation process may have failed.  Where settlement is agreed through the ACAS process, this is confirmed by completing form COT3 and then prohibits either party from making other claims in relation to the case.
CIPD (2021b) notes that settlement can also be reached between the two parties before or during the ET hearing via private mediation or judicial mediation carried out by an employment judge.  Both parties directly negotiate and agree settlement.  Settlement agreements must be in writing and the employee must receive appropriate legal advice to make it legally binding.  In addition to including terms that are legally required, it is typical for settlement agreements to include detail of termination payments, taxation treatment and references.  Settlement agreements are the same as COT3, in that they prohibit either party from pursuing further claims under the case. 


Task 1 – Question 2
Statutory Rights of Workers in Relation to Pay (AC 4.1)
(ACAS, 2021a) note that understanding your employment status is key to the employment rights you are entitled to.  Daniels (2019, pp. 40-43) notes that the test used today are typically:
· Multiple test developed from the ruling in the case Ready-Mix Concrete v Minister of Pensions (1968) where every aspect of the relationship was assessed to determine the employment status.

· Mutual obligation test developed from the Carmichael v National Power (2000) case and considers two types of mutuality – the obligation to provide and carry out work and the promise to provide and carry out future work.
CIPD (2021c) note in relation to wages and salaries specifically, the statutory rights entitle employees to protection against unfavorable treatment in relation to:
· National minimum wage and national living wage the National Minimum Wage Act 1998 gives the right to a minimum hourly rate of pay (with certain exceptions) based upon an individuals’ age and whether they are an apprentice (Daniels, 2019, pp. 96-97).  To receive the national living wage (Gov.UK, n.d.) you must be at least 23.  We currently pay one employee (25 years old) the equivalent of £9.23 an hour which is above the current national living wage.  On 1st April 2022 the NLW increases to £9.50 an hour.  We are reviewing their salary to ensure it remains compliant.

· Protection against illegal deductions ACAS (c) notes that employers can make deductions from pay if:
· The employment contract specifically provides for it (clause 7.4 in my company’s contracts of employment expressly notes this).
· The employee has agreed in writing.
· The employee has been overpaid in error.
· Deductions are required by law
· The employee has missed work for strike or industrial action purposes.

· Entitlement to itemised pay statements the Employment Act 1996 (ACAS, b) provides that employers must issue a payslip and it must contain certain details.  At my company, we issued fully itemised payslips via email from our payroll software on or before the pay date.
Statutory Rights in Relation to Leave & Working Time (AC 4.2)
Daniels (2019, pp. 85-86) notes the Working Time Regulations (WTR) generally relate to individuals with a contract of employment.  The main statutory rights are:
· Annual leave Daniels (2019, p. 88) notes entitlement to 28 days paid leave each year including UK bank holidays.  An employer defines the holiday year and will likely apportion for joiners, leavers and part-time workers.  The employer is obliged to pay an amount equal to a week’s pay for each week of leave, including variable pay elements (average of previous 12 weeks), as demonstrated in Lock v British Gas Trading Ltd (2014).  

· Maximum working week legally an employee can only work a maximum of 48 hours a week on average over a 17-week reference period unless they have opted out in writing or work in excluded roles (ACAS, d).  Working hours constitute any time the worker is at the employer’s disposal.  An employee cannot be treated detrimentally or benefit from choices made as demonstrated in the case of Clamp v Aerial Systems (2004).

· Night workers Daniels (2019, p. 90) notes, that a night worker is someone who works not less than 7 hours with a minimum of 3 of those hours between 11pm and 6am (unless otherwise agreed) and must include 12am to 5am.  There are certain obligations incumbent on the employer including restricting working to 8 hours in a 24-hour period when work is hazardous or mentally/physically strenuous, health assessments and ensuring sufficient rest periods.

· Rest breaks Daniels (2019, p. 91) notes all adult workers are entitled to 11 hours consecutive rest every 24 hours, or 12 hours for young workers (under 18).  Workers are also entitled to 24 hours consecutive rest every 7 days, but this can be averaged over a 14-day period.  Adult workers are entitled to a 20-minute break for every 6 hours worked and young workers entitled to 30 minutes for every 4.5 hours worked.

· Protection of young workers Daniels (2019, p. 92) notes that people under the age of 13 are not allowed to work unless it is in specific professions, such as modelling or acting.  There are limitations and requirements on the hours that can be worked and the rest periods, these vary with age.

· Sick pay CIPD (2022) discuss the employer is obliged to pay Statutory Sick Pay (SSP) as a minimum.  Employees must have been sick for four consecutive days and meet other conditions to qualify for SSP.  SSP is payable for a maximum of 28 weeks in a 12-month period.  Daniels (2019, p. 100) notes that where an employee is suspended from work on the medical grounds, the employee is entitled to full pay for the first 26 weeks providing they co-operate where suitable alternative work is made available. 
Main Principles of Maternity, Paternity & Adoption Rights (AC 4.3)
CIPD (2021e) note that rights in relation to maternity, paternity and adoption are applicable before and after birth or adoption.  This applies to mothers, fathers, partners (including same sex partners) and adoptive parents.
· Maternity CIPD (2021e) note pregnant employees are entitled to paid time off for ante natal care recommended by a doctor, nurse or midwife, or financial recompense in return. 

Daniels (2019, pp. 102-104) note entitlement to 52 weeks’ maternity leave split equally between ordinary and additional maternity leave.  The employer should assume full entitlement will be taken unless otherwise notified.  There is no qualifying period for maternity leave, but there are qualifying conditions.

During maternity leave the employee is allowed to work up to 10 ‘Keeping in Touch’ days without any impact to maternity pay entitlement, or any detrimental treatment if they chose not to (CIPD, 2021e).

· Paternity leave entitles the natural father of the child or the husband/partner of the mother, who expects to have responsibility for the child’s upbringing up to 2 weeks leave (Daniels, 2019, p. 104).  To qualify for paternity leave, the employee must have 26 weeks continuous service at the 15th week before the expected week of birth and they must inform the employer of their intention to take paternity leave.

· Adoption entitlements are like maternity leave and pay and may be applied to either parent but not both.  Daniels (2019, pp. 104-105) the primary adopter (the one intending to take the adoption leave) is entitled to attend, at full pay, up to five appointments concerning pre-adoption issues and to meet the child.
 
· Shared parental leave occurs when the mother swaps part of their maternity leave and pay entitlements.  (CIPD, 2021e) note that the requirements and variation process of SPL can be complex but essentially both parents must qualify, and notice must be given as least 8 weeks prior to the commencement of SPL.  The parents can take leave together or separately, but leave must be taken in blocks of one week, which may or may not run continuously.
Employment Rights Relating to Flexible Working (AC 4.4)
The Flexible Working Regulations 2014 (FWR) notes employees with 26 weeks continuous service can make a request for flexible working, providing they have not made a similar request in the previous 12 months (Daniels, 2019, p. 74).  Current government plans are seeking to make this a day one right (Department for Business, et al., 2021).  The employee does have to provide a reason.
ACAS (a) note that a request may be change to hours, times of work or place of work and it may relate be for all days, specific days/shifts, specific weeks and may be a temporary or permanent change.  Employees must make the request in writing and include certain detail (Daniels, 2019, pp. 74-75).  Once a request is made an employer must review the request fairly following the ACAS Code of Practice on Flexible Working Request and provide a response within 3 months.  CIPD (2021f) notes that an employer can only refuse a request if they can demonstrate they considered it with reasonableness and can only refuse for a limited number of reasons.
I have direct experience of submitting a statutory request for flexible working to an employer, they acknowledged receipt and even after 7 months, the failed to provide a final decision or discuss with me.
Daniels (2019, pp. 106-108) notes other arrangements are also possible:
· Parental leave is unpaid, and the employee must have at least one year’s service and have care responsibilities for a child.  Maximum leave of 18 weeks up until the child reaches 18 and must be taken in blocks of at least one week as demonstrated in the case of Rodway v South Central Trains (2005).  Depending on the length of leave to be taken, notice periods apply.

· Time off for dependents according to Daniels (2019, pp. 107-108) an employee can take a reasonable amount of time off (unpaid unless precedence has previously been set) without giving prior notice to care for a dependent in emergency situations and not ongoing care needs as demonstrated in the case of Qua v John Ford Morrison Solicitors (2003).

Task 1 – Question 3
Principles of Discrimination in Recruitment, Selection & Employment (AC 2.1)
Daniels (2019, p. 114) notes that discrimination law has a wide remit and protects not only existing employees, but also potential and past employees.  Thus, applicants in a recruitment process could bring a discrimination claim.  Waite et al (2021, pp. 150-151) detail the nine protected characteristics provided for in the legislation as:
1. Sex
2. Marital status and civil partnership
3. Pregnancy and maternity
4. Race
5. Gender reassignment
6. Sexual orientation
7. Religion and belief
8. Age
9. Disability
The Equality Act 2010 sets out 4 types of unlawful behaviour:
· Direct discrimination – less favorable treatment because of a protected characteristic and generally unlawful but may be allowable in certain circumstances. Such as, justifiable direct discrimination because of age or occupation requirements, e.g., a bar person job advert notes that they must be at least 18.

Daniels (2019, p. 117) notes direct discrimination can also occur by association with another who has a protected characteristic, e.g., against someone with care responsibilities.  It can also occur because an individual is perceived as having a protected characteristic, e.g., an employer may perceive an interview candidate to be Muslim because they are Asian and treat them less favorably because of this.

· Indirect discrimination – where an a “provision, criterion or practice which puts workers sharing a protected characteristic at a particular disadvantage” (Equality & Human Rights Commission, 2011).  For example, in the case of Noah v Desrosiers t/a Wedge (2008) it was found that indirect discrimination took place because Muslim women wearing the hijab could not meet the job advert criteria and this was not a proportionate means of achieving a legitimate aim.

· Harassment – defined in the Equality Act 2010 as:
“Unwanted conduct related to a relevant protected characteristic, which has the purpose or effect of violating an individual’s dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for that individual.”
This definition allows a person that the behaviour was not directed at to bring a claim for harassment, because they personally find it offensive.  Harassment claims can be bought by former employees, as in the case of Moonsar v Fiveways Express Transport Ltd (2004).
· Victimisation the Equality Act 2010 notes that victimisation exists when an employer treats an individual detrimentally because they have done a protected act, or they perceive they have or may do.  Personnel Today (2012) discusses how victimisation can occur during the recruitment process where references from a former employer invoke detrimental behaviour towards an otherwise successful candidate.

· Discrimination arising from disability CIPD (2021g) is different to direct discrimination because it relates to unfavorable treatment because of something related to the disability rather than the disability itself.  Employers are required to (Daniels, 2019, p. 144) to make reasonable adjustments to accommodate the needs of a disabled person, which may be making a physical change, changes to hours or processes of work.

Legal Requirements of Equal Pay (AC 2.2)
Daniels (2019, pp. 128-131) note that the Equality Act 2010 provides women with the right to be paid the same as a man (and vice versa) when carrying out roles that are:
· Like work – Capper Pass v Lawton (1977) demonstrates roles don’t need to be identical but can be broadly similar.

· Work rated as equivalent through an analytical, non-discriminatory evaluation scheme, demonstrated in Springboard Sunderland Trust v Robson (1992).

· Work of equal value that require similar skill and ability but can be challenging to prove and may be referred for consideration, such as in the case of Asda Stores Ltd v Brierley and others (2021).
Waite et al (2021, pp. 201-202) note an employer can defend a claim if they can prove that none of the criteria above apply, or that differentials exist for a material factor other than sex.  For example, in the case of Navy, Army and Air Force Institutes v Varley (1976) a claim was bought by a female employee to reduce working hours between Nottingham and London.  The claim failed, as the employer successfully argued the differential was due to location and not sex.
Waite et al (2021, p. 202) detail successful claims can result in back dated pay of up to six years and the Employment Tribunal can make a declaration of rights, setting out future entitlements.
CIPD (2021h) note that where an employer is proven guilty of pay discrimination, an equal pay audit must take place unless an audit was carried out in the previous three years or it has a transparent pay scheme, or the Employment Tribunal accepts some other good reason for not doing so.  The results may have to be published on the Company’s website for 3 years and failure to do can result in financial penalty. 
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Task 2 – Email to Managing Director
From: 		hr@ABCLtd.com
To:		md@ABCLtd.com
Date:		23rd March 2022
Subject:	Potential Site Closure People Implications & Considerations
Dear Managing Director,
Further to your request, in relation to the potential closure of one of ABC’s three sites, please find below my advice:
Legal Implications of Managing Change (AC 3.1)
When and how staff can be moved to an alternative site
If an employer has a need to make a change to the contract of employment, they cannot do so without consulting the employee and gaining their agreement (Daniels, 2019, p. 77).  Everting unilateral changes without agreement, could potentially lead to the employee resigning and making a claim for unfair dismissal. 
Depending on the number of employees affected by the proposed change, a consultation process may involve representatives and a minimum period, but for fewer than 20 employees, representation is not necessary (Daniels, 2019, p. 77), such is the case at ABC Ltd.
CIPD (2021a) note that consultation and agreement is the least risky approach to making changes.  Where agreement is not reached but the employee continues to work without objection to the new terms for a substantial period, it can be assumed that they have accepted the new terms.  This was demonstrated in the case of Cartwright and Others v Tetrad Ltd (2015).  Conversely, if the employee continues to work but with objection to the new terms, they could bring a claim for losses suffered.
The final option where agreement is not reached, is to terminate the contract of employment for some other substantial reason that is fair and justifiable, and offer immediate re-employment on the new terms, although it should be noted that this may be considered to be a redundancy situation and the employer must follow the rules for redundancy (CIPD, 2021a).
There are certain situations where an employer could make changes supported by existent terms included in a contract of employment e.g., mobility and flexibility clauses, but this cannot be used to override the implied obligations on the employer, including not damaging the relationship of trust and confidence that should exist between an employer and an employee (Daniels, 2019, p. 56).  This was demonstrated in the case of United Bank v Akhtar (1989), where the employment tribunal ruled that the employer damaged the relationship of trust when it exercised a mobility clause with 6 days’ notice.
Main requirements of individual redundancy consultation
Redundancy may be the last resort and an option for ABC Ltd, as under the definition included in the Employment Act 1996, employees are regarded as redundant if their dismissals are attributable, either in part or principally because of three reasons, including cessation or intended cessation of business in a location where the employees are employed (Daniels, 2019, pp. 188-189).  We should be clear before considering this scenario, if any mobility clauses are included in the contract of employment and if so, would a request to move to another ABC Ltd site be a reasonable one as demonstrated in the case of Bass Leisure Ltd v Thomas (1994), which has some similarities to the circumstances of ABC Ltd.
Because the changes ABC Ltd wants to make affect 5 employees, they are not bound by the specific requirements incumbent were 20 or more were affected, nor do they need to inform the Secretary of State.  However, case law has established the need to consult with individuals over a reasonable period.
In a redundancy situation, it is important to note that this could still result in unfair dismissal if selection for redundancy has not been fair, objective and free from discrimination (Daniels, 2019, p. 193) but may be permissible where it is a ‘proportionate means to achieving a legitimate business aim’.  This was demonstrated in the case of Rolls-Royce v Unite the Union (2009).
ABC Ltd, should be mindful that all employees at the site proposed for closure have 3+ years’ service, and would be entitled to statutory redundancy payments and entitlement will depend on length of service and age and is calculated on average weekly pay over a 12-week period and includes variable pay elements.
Requirements Relating to Transfers of Undertakings (AC 3.2)  
In a situation where this site was taken over by a competitor, ABC Ltd would need to consider the following key points.
The Transfer of Undertakings Regulations 2006 (TUPE) exist to protect employment when a ‘relevant transfer’ takes place with a change in business ownership (CIPD, 2021c).  All existing contractual rights of the employee transfer to the new owner indefinitely as demonstrated in the case of Taylor v Connex South Eastern Ltd (2000).
A relevant transfer occurs when (Daniels, 2019, pp. 199-200):
· An economic entity retains its identity e.g., a restaurant continues as a restaurant.
· Change in service provider in which activities are:
· Carried out by one person and transferred to another
· Carried out by one contractor and transferred to another
· Carried out externally but are going to be insourced
There are some circumstances in which the TUPE regulations do not apply, e.g., transfers by share take-over (CIPD, 2021c).
TUPE regulations require that a consultation must take place with relevant representatives (trade union or elected employee representatives) or directly with the employees (when 10 or less are affected).  The employer has an obligation to provide details of and reason for the transfer, the implications of it, and actions the employer and transferee will take towards those affected (Daniels, 2019, p. 202).  Failure to consult in a proper manner, both the transferor and transferee are held jointly responsible for remedy which could see each affected employee receiving up to 13 weeks’ pay.
I hope that you have found the contents of this email helpful, and I am happy to meet to discuss the next steps once you have considered the contents of this email.
Anna Simmonds 
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