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ANSWER ALL QUESTIONS

You are a trainee solicitor at Trinity Solicitors. The firm is regulated by the SRA. 


TASK 1                                                                  

Your Supervisor has been instructed by an existing client of the firm, John Wells. An attendance note of your Supervisor’s meeting with John, together with specimen “Cosmetic Transformations” notepaper is attached at Document 1 and Document 2 respectively.   


Question 1

Prepare a file note for your Supervisor so that she can advise John on the following questions:

(a) What is the liability, if any, of the partnership, Cosmetic Transformations, in respect of the outstanding account?   

(b) What is the liability, if any, of each of the 4 past and present partners, in respect of the outstanding account?     

Refer, where appropriate to any precise statutory authorities in support of your conclusions.
                                                                                                                                     
                                                                                            (18 marks)


TASK 2                                                                  

Ranjit and Sumera plan to set up a partnership business as general “traders" from premises on the SA1 development in Swansea. Their choice of name for the business is “Swansea Trading Co-operative”
Question 2 

(a)  Identify and explain any potential legal problems in relation to the selection of the name. 
(b) Set out the legal requirements in relation to disclosure of the name, together with the effect (if any) of not complying with those requirements.

Refer, where appropriate to any precise statutory authorities in support of your conclusions.
 
(12 marks)



TASK 3                                                                  

Your client Joseph Adowale has contacted you for advice regarding recent events at a company in which he is a shareholder, Juice Box Limited.  The Company has an issued share capital of 100 shares of which Joseph owns 25. There are 2 directors Monica Wilde and her wife Jen. Monica owns 74 shares and Jen, holds 1 share. 

The company’s articles of association are in the form of the Model Articles of Association (MAA).

Monica has offered to buy some old catering equipment from the company for £3,000.  Joseph would be happy with this but for the fact that he thinks that Monica should pay £15,000, and not £3,000 for it.  Joseph has done some research on the second-hand value of the equipment and thinks that even £15,000 would be a conservative estimate. He is not happy for the equipment to be sold to Monica for £3,000. 

Following heated exchanges between these two shareholders on this issue, Monica has apparently declared that she is going to force the sale through at board and shareholder level regardless of Joseph’s objections.  Monica has also said that Jen will agree with whatever course of action she decides to take.


Question 3

Identify whether Joseph can object to the transaction. If not, analyse what rights and powers, if any, would be available to Joseph if the transaction takes place, giving precise statutory or common law authority in support of your answer.
                 									(10 marks)





















TASK 4                                                                

Another client of the firm, Art Supplies Limited, has decided that it needs to invest heavily in new stock to attract a wider customer base. In order to do this it has arranged a £75,000 loan facility with Barclays Bank plc. The company will enter into a debenture with the bank which will grant a fixed charge over the company’s registered freehold property and a floating charge over its other assets.

Question 4
Explain what steps the bank and the company will take after the execution of the debenture, including details of any relevant time limits. You should also explain the consequences if the steps you have identified are not taken.  
(10 marks)
(Total – 50 marks)









                                                                              






















                                  

  
DOCUMENT 1
ATTENDANCE NOTE

Date:       July 2021
Client:     John Wells (Cosmetic Transformations)
Matter:    Partnership 
                                                                                                                               
Attending upon existing client, John Wells, a partner in Cosmetic Transformations, a cosmetic dentistry business.

John informed me that the partnership had changed since he last instructed the firm. The original partners were John, his business partners Rhian Thomas and Sion Williams.  However, Sion had left the partnership on 31st July 2020 and Dylan Jones joined John and Rhian as a partner on 15th August 2020. Sadly, Sion passed away on 5th August 2020.

John explained that the partnership currently has one outstanding account which has yet to be paid and which was entered into by Rhian on the partnership notepaper (Document 2).

The order is dated 8th July 2020 and is for £100,000 in respect of a new x-ray machine. It was agreed by a majority of 2:1 at a partners’ meeting on 16th   May that the partnership did not need a new x-ray machine during the current financial year but that this would be reviewed next year. 

John is seeking our advice in respect of the outstanding account.

A Supervisor


DOCUMENT 2

SPECIMEN LETTER HEADING


Cosmetic Transformations
Unit 2
SA1 Waterfront
Swansea
SA1 2TD
Tel: 01792 234567
  Email:john@cosmetictransformations.co.uk

(Partners: John Wells, Rhian Thomas, Sion Williams, 
Dylan Jones)  


















Task 1

The partnership was initially formed between John and his business partners who were Rhian Thomas and Sion Williams. Sion. However, he left the firm and was replaced by Dylan Johns. Sion was later to pass away on 5th August 2020. Rhianihas one partnership account that is yet to be paid as evidenced in the document 2 provided. The outstanding account is in regard to an X-ray machine that was procured even before Sion left the partnership.
In the case scenario, the issues that are due for determination are:
a. Liability of the partnership in respect of the outstanding account
b. Liability of the 4 partners in the outstanding account. 
The determination of the foregoing issues is based on the rules derived from the Partnership Act, 1890 and the case laws that have been determined following whose issues for determination were like the ones exhibited in the case scenario. 
Issue 1: Liability of the partnership (Cosmetic Transformation)
The Partnership Act of 1890 provides that the liability of the partnership is to be borne by the partners jointly and severally in respect of the debts that the partnership has accrued. The principle was echoed in the case of Hurst v Bryk and others: HL 30 Mar 2000. For that reason, the creditors, of the x-ray machine can hold onto account each and every partner of the firm over the outstanding account.
Issue 2: Liability of the individual partners
John and Rhiani are directly liability for the outstanding account, since the x-ray machine was acquired at the time they were still partners of the Cosmetic Transformation. On his part, Dylan Jones is not liable for the debts that were incurred beforehe joined the partnership. The x-ray machine was procured way before he became  partner and therefore cannot be held liable. The estate of Sion Williams will be liable over the outstanding account owing to the principle of joint and several liability in the Partnership Act, 1890. 
Task 2
In the case scenario, Ranjit and Sumer are panning to use the name Swansea Trading Co-operative for their partnership. This raises two main issues:
A. Legal problems with the name
It will be problematic to single out the partnership that the two are intending to set up. There is an already existing company which has already used the name Swansea Trading. Additionally, the use of the word Co-operative brings in legal challenges since the business entity that the two are intending to set up is a partnership and not a corporation. For that reason, it is likely that they will be denied the use of the name they have identified for registering their partnership. 
B. Aspect of legal disclosure of the name and implication of not giving the disclosure
It is a legal requirement by HMRC that business entities do disclose the names they are intending to use for the purpose of their businesses. In the event that one does not disclose their name in the United Kingdom, then they are considered as sole proprietors. For that reason, they do not enjoy the legal protection that accrues in other forms of business. 
Task 3
In the case scenario, Joseph is a shareholder for Juice Box limited. John owns 25 shares out of the 100 existing shares. The directors of the company are Monica Wilde and her wife Jen who owns 74 and 1 share respectively. Joseph is not agreeable to the fact that Monica is intending to buy some company equipment at a value below the market rate. 
The case scenario raises the issue on whether the Joseph can object to the transaction and the rights and powers that he has in relation to decision making. 
Joseph is a minority shareholder in the company since he owes less than 50% of the shares in the company. The decision made in Waldron & Ors v Waldron & Anor [2019] EWHC 115, correctly identified the minority shareholders as those who hold less than half of the amount of shares that the company has. These shareholders are protected under the Companies Act, 2006 from directors misuse of the abuse of the fiduciary obligation that have been entrusted to them.
It is apparent that by forcefully buying the catering equipment, Monica will be breaching the fiduciary duty and this gives Joseph the power to instate a derivative claim against Monicahas enshrined under Part 11 of the Companies Act, 2006. As held in Foss v Harbottle, Joseph can successfully object the intended transaction of Monica buying the catering equipment at a price lower than the market value.
Task 4
In the case scenario, Art Supplies Limited has taken a loan facility with Barclays Bank plc. As part of financing this loan, the company enters a debenture with the bank which grants a fixed charge over the freehold property that the company owns and the floating charge of the company’s other assets.
The case scenario raises the issue on the steps that the company is supposed to take after the execution of the debenture and the consequences if the statutorily required steps are not complied with. 
Firstly, the bank ought to ascertain whether there are any restrictions that have been imposed against the property over which they have secured the debenture with the company. Secondly, conduct due diligence to establish if the Company’s assets can form part of the denture and whether they will be vulnerable to be challenged under the Insolvency Act, 1986. Thirdly, issue covenant to pay to the Company where it will commit to settle the amount that has been advanced to it together with the interest that accrues from the principal amount. The debenture should be registered with the respective registries which have the record of the assets that the Company owns and have been used as part of debenture by the bank. Lastly, it will include the undertaking which relate to how the debenture will be settled. Failure to do so, will bring legal problems if the Company defaults its obligations. 
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