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1. 
Section A 
1.1.  Memo

MEMORANDUM
To:		Mr Dave Thomas, Owner and Managing Director
		Big Buses Limited (BBL)

From: 	Rachel Parfitt, HR Advisor
		Parfitt & Associates Solicitors

Subject:	Advice regarding letter received from the Employment Tribunal dated 6 December 2020 and the associated ET1 claim form submitted by Mr Gethin Rees (GR)

Date:	13 December 2020
_____________________________________________________________________________


This memorandum contains advice on how Big Buses Limited (BBL) should respond to the ET1 from Gethin Rees (GR).
1.1.1 Process and timescales for responding to the ET1
The letter from the Employment Tribunal (ET) dated 6 December 2020 and the associated ET1 form must be responded to using the ET3 form within 28 days from 6 December. Failure to do so could result in a “judgement by default” being entered against BBL (CIPD, 2018).  It is vital to note that the 28 days start from 6 December 2020, not the date the ET1 was received by BBL. 
[bookmark: _Hlk67831703]Whilst it is sometimes possible to obtain an extension on the 28 days it is always safer to stick to this time restriction to avoid potential unnecessary costs.  The case of ‘NSM Music Ltd v Leefe’ (2006) proves the importance of sticking to the deadline. In this case, the employer missed the 28-day deadline to respond to an unfair dismissal claim and was ordered to pay £48,000 to the employee (Barnett, 2006).
The ET3 is accessed via the GOV.UK website (HM Courts and Tribunal Services, 2020) and the advice provided throughout this memo will assist with the form completion.
Once the ET3 is complete there are two ways it can be filed: 
1) by fax, hand or by post to the originating tribunal office, or
2) online
Online submission is recommended as an email receipt is generated which can be used as proof of submission for this time-sensitive document.  If the email is not received within 2 working days contact the ET office.
1.1.2 Details of the grounds of claims being brought by GR and potential defences

1.1.2.1 Unfair Dismissal
Every employee working in Great Britain at the time of dismissal has the right not to be unfairly dismissed (Employment Rights Act 1996a).  To raise a claim of unfair dismissal two years of continuous service is required (Lewis and Sargeant, 2020).  GR meets this criterion as he has been employed by BBL since 2014.
The aspect of fairness is usually divided into two elements:
a) Substantive fairness. The ET will consider whether BBL decided to dismiss GR based on a genuine belief that he had committed an act of gross misconduct.  To determine the reasonableness of the dismissal based on conduct dismissal will only be considered fair if:

a. At the time of dismissal, BBL believed the employee to be guilty of misconduct (ACAS, 2015)

b. At the time of dismissal, BBL had reasonable grounds for believing that the employee was guilty of that misconduct.

c. At the time that BBL formed that belief on those grounds, it had carried out as much investigation as was reasonable in the circumstances.  

[bookmark: _Hlk67840171]This is commonly known as the Burchell test based on the case of ‘British Home Stores Ltd v Burchell’ (1978).

Based on the documents provided by BBL it could be argued that there was a genuine belief that GR was guilty of gross misconduct.  GR does not deny pushing Robert Twist at any time so he could therefore be considered guilty of the act of gross misconduct.  
Possible defences against the claim of unfair dismissal and substantive fairness:
a. BBL genuinely believe the act carried out by GR was an act of gross misconduct and therefore it is legitimate to dismiss on these grounds.  There is no evidence of any kind to corroborate GR’s statement that he was provoked by Robert Twist (RT) leading to Gethin pushing RT to the ground.  The only evidence is that GR started the altercation by pushing RT to the ground.

b. When GR was called to Steve Smith’s (SS) office he was not wearing a face mask and stated it must have fallen off during the altercation but again there is no evidence of this. 

c. GR has not denied pushing RT to the ground.  GR denies starting the altercation but there is no evidence to support this. 

b) Procedural fairness.  The ET will consider whether BBL carried out as much investigation as was reasonable in the circumstances.  

The ET will consider if BBL followed at a minimum the requirements set out by the ACAS Code of practice on disciplinary and grievance procedures (ACAS, 2015). Failure to follow this code could result in the ET deeming the dismissal unfair (Employment Rights Act 1996c).  The below events/actions are of concern for BBL with regards to a potential unfair dismissal claim as they outline instances where BBL have acted in contravention of the ACAS Code of Practice on disciplinary and grievance procedures (ACAS, 2015):

a. SS states in the letter to GR dated 8 November 2020 that he had prepared an investigation report and that he had shared said report with Mr Millard before the hearing.  However, neither this document nor any witness statements nor any other evidence were offered to GR before the hearing thus preventing him from preparing for the meeting.

b. On the same letter and the letter dated the 1st of November there was no mention of the potential outcome of the hearing for GR i.e., that it could result in dismissal (Willis, 2019).

c. Section 8.2 of the ET1 point 8 GR states that the hearing on 11 November did not go well for him and that he was not allowed to state his case.  He should have been allowed to state his side of the story and defend any accusations made against him (GOV.UK, no date a).

d. SS is the only witness, he was the investigating officer, he conducted the hearing and decided to dismiss.  This could be considered unfair.  The investigator should be someone independent (ACAS, no date).

e. In the letter dated 12 November 2020 to GR, he was only offered 72 hours to appeal against the decision to dismiss.  This could be deemed insufficient and unreasonable.

f. There is no indication of any action being taken against RT for his part in the altercation.  It could be argued that GR has been singled out.

A possible defence against the claim of unfair dismissal and procedural fairness:

a. GR was offered the right to appeal the decision in the letter dated 12 November 2020.  Even though the timeframe to appeal may be considered insufficient the ET will consider this as a failure on GR’s part because both employer and employee have a duty to exhaust all internal measures for resolving a matter before raising a claim.  


1.1.2.2 Automatic Unfair Dismissal for Whistleblowing
Whistleblowing is when an employee reports malpractice by their employer.  This is another potential claim GR could raise – i.e., that he was dismissed for whistleblowing when he reported the malpractice at BBL of some employees not wearing facemasks and therefore not following H&S guidelines / Covid 19 safeguarding measures (Health & Safety at Work etc. Act 1974) and (Health and Safety Executive, no date).  
The Public Interest Disclosure Act 1998 provides two levels of protection for whistleblowers which are:
1) The dismissal of an employee will be automatically unfair if the reason or main reason for the dismissal is that they have made a protected disclosure.

2) Employees must not suffer any detriment because they have made a protected disclosure.
GR could argue that he qualifies for protection as a whistleblower as the disclosure he made to Steve Smith was in the public interest (‘Chesterton Global Ltd (t/a Chestertons v Nurmohamed’, 2017) and he has a reasonable belief that the information he declared tends to show one of the relevant failures as outlined by section 438 (1)(a) of the Employment Rights Act 1996. (Employment Rights Act 1996d).  In this instance, the relevant failure is a danger to the Health and Safety of any individual.  
GR could argue that the lack of facemask wearing by colleagues puts his Health and Safety as well as that of others at risk.  The causal link between the whistleblowing and subsequent dismissal of GR however is more difficult to prove as BBL believe the dismissal was on the grounds of the act of gross misconduct carried out by GR when he pushed his colleague RT to the ground after RT allegedly coughed in GR’s face and not the disclosure made by GR to SS. (Employment Rights Act 1996e)
If the dismissal were to be deemed automatically unfair on the grounds of whistleblowing at the ET there is no cap on the amount of compensation GR could be awarded.  A further point of significance is that automatically unfair dismissal is not subject to the reasonableness test for unfair dismissal and there is no two-year minimum employment requirement for claims to be brought in the ET (Croner, 2020).
Possible defences against the claim of automatic unfair dismissal for whistleblowing:
a. There is no mention of any evidence that GR did make the protected disclosure.  The burden of proof lies with GR.

b. Even if GR can provide evidence of making the protected disclosure this is not the reason for dismissal.  The reason for the dismissal is the poor behaviour he demonstrated when he pushed his colleague to the floor.  The causal link is unclear, and many cases of whistleblowing claims fail for exactly this reason.  Again, it is GR’s responsibility to prove the causal link between his whistleblowing and his dismissal. (Beatt v. Croydon NHS Trust, 2017).  

c. SS says in his statement that he sent several reminder communications and put signage up at the depot reminding employees of the importance of adhering to the Covid safeguarding measures.  BBL could argue that it did as much as reasonably practicable in the situation (Health and Safety at work etc Act 1974 b).

1.1.2.3 Automatic Unfair Dismissal for Health & Safety Concerns
This is similar to the potential automatic unfair dismissal claim for whistleblowing.  Section 100 of the Employment Rights Act 1996 states, in summary, “that it is automatically unfair to dismiss an employee because they, in circumstances of danger which they reasonably believe to be imminent: refuse to work in the workplace when they cannot reasonably be expected to avert the danger or take appropriate steps for self-protection or to protect other persons and does not act negligently in doing so”. (Employment Rights Act 1996e)
Section 44 of the 1996 Act states, in summary, “that it is automatically unfair to dismiss, or to subject to any detriment, an employee because they bring to the attention of the employer, by reasonable means, workplace conditions which they reasonably believe to be harmful or potentially harmful to health and safety” (Employment Rights Act 1996f).  Both sections could be applied to the dismissal of GR, and he could argue that it was automatically unfair to dismiss him for raising the concerns he did about lack of mask-wearing which placed him in danger. 
Possible defences against the claim of automatic unfair dismissal for Health and safety concerns:
Same as for whistleblowing 1.1.2.2.
1.1.2.4 Wrongful Dismissal
Wrongful dismissal is a dismissal in breach of contract.  GR could argue he was dismissed wrongfully in breach of contract as he received no notice pay.  Whilst GR’s employment contract has not been included in the documents for review he would be entitled to at least the statutory minimum notice which for GR would be five weeks' notice pay (statutory notice pay is 1-week pay for each full year of service and Gethin has 5 full years of service) (ACAS, no date b)


A possible defence against the claim of wrongful dismissal:
a. The defence here again is that the act committed by GR was gross misconduct.  However, as stated above GR should still have been paid at least statutory notice pay.

1.1.3 Strengths and Weaknesses of the Claims
	Strengths

	Weaknesses

	1) GR has only one entry on his disciplinary record which relates to a timekeeping issue in August 2018.  This incident is clearly out of character for him.
	1) GR did push RT to the floor causing damage to property and spilling chemicals all over the floor.

	2) GR has over 5 years of service showing dedication and loyalty to BBL.
	2) There is no evidence or witness statements to validate the claim made by GR that he was provoked by RT when RT approached GR without a face mask and coughed.  GR claims this is what led him to push RT.

	3) The process followed when carrying out the investigation and the disciplinary was not in line with the minimum requirements of the ACAS code.  The process could therefore be deemed as unfair particularly given the involvement of SS at all levels of the process.  SS also appears to have an issue with Gethin as he states he has had to talk to him on several occasions about his behaviour and that the altercation with RT was the last straw and yet there is nothing on GR’s disciplinary record to support these claims.
	

	4) There is no evidence of any action being taken against RT for his part in the altercation.  
	

	5) GR is legally entitled to at least statutory notice pay.
	






1.2	Remedies
This part of the memo will cover potential remedies which could be granted if the matter were to proceed to the final ET hearing in which GR was in whole or in part successful in the claims set out in his ET1 form. 
1.2.1 	Remedies available to the ET
There are three usual remedies for unfair dismissal:
a) Reinstatement
In paragraph 11 of the excerpt from the ET1 form GR states that he would like reinstatement and compensation.  However, in cases of misconduct reinstatement is rare.  
b) Re-engagement
The ET will attempt to determine if re-engagement would be an option and would consider whether the relationship has irretrievably broken down, therefore, making this option impractical. 

c) Compensation
The most likely outcome for GR would be compensation if the appeal is successful.  The amount of compensation will depend on which claim(s) is/are successful.  The worst-case scenario would be for GR to succeed with the whistleblowing or health and safety claim because as previously mentioned there is no upper limit on the unfair dismissal compensation for these. There have been some very sizable awards for cases in this category as below:
· ‘Watkinson v Royal Cornwall Hospitals NHS Trust’ (2011) - £1,201,453
· ‘Lingard v HM Prison Service’ (2005) - £477,600
· ‘NCP Services Ltd v Topliss’ (2010) – £162,042
The amount of compensation GR could receive is made up of two components:
i. Basic award – GR would receive £2500 for this element based on salary, age and years of service (Citizens Advice, no date a).

ii. Compensatory award – awarded by the tribunal based on what it believes is just and equitable based on the financial loss caused to the employee by the unfair dismissal.
i. The maximum compensatory award (not applicable for automatic unfair dismissal for whistleblowing or H&S reasons) is the lower of 52 weeks' pay or a numerical figure which changes in line with inflation each year on 6 April.  To April 2021 this is £88,519.  This would not be awarded in GR’s case and the maximum compensatory award he would receive would be his annual salary amount of £26,000.

ii. GR must take reasonable steps to mitigate his loss – i.e., look for another job and keep records of the search.

iii. The tribunal can reduce the award to take into account:
· GR’s failure to mitigate his loss (if he cannot show evidence of job seeking for example)
· The likelihood that GR would have been fairly dismissed if a proper procedure had been followed.
· The likelihood that GR would have been fairly dismissed later anyway.  This is known as the Polkey deduction (ACAS, 2013).
· Any conduct by GR that has contributed to the dismissal.

iv. The tribunal can increase the award by up to 25% if it is proven that the ACAS code of practice has not been followed (ACAS, 2015).
1.2.2 	Recommendation to BBL
Based on the information outlined in this memo the recommendation to BBL is to attempt to settle the case with GR rather than proceed to the tribunal.  
The main reasons for this recommendation:
a) The risk of a potential uncapped compensatory award for either the automatic unfair dismissal for whistleblowing or health and safety concerns.  

b) The cost of settlement could work out more cost-effective from a commercial standpoint in the long run.  This is due to the amount of time that would be required by management in dealing with preparing for the claim, attending hearings, legal fees etc.  

c) The potential damage to the reputation of BBL that could result from accusations being aired in public.  This would be of particular concern here given the nature of the service provided in repairing buses.   GR may also be concerned that any adverse publicity surrounding a hearing could damage his future employment prospects which may encourage him to settle.

d) The process can take a very long time, be very drawn out and exhausting for all parties involved.  This is especially the case now due to the pandemic causing a huge backlog.  Data from October 2020 shows the average waiting time for a hearing for a single claim relating to unfair dismissal is 38 weeks (Citizens Advice, 2020).  It may be longer for GR as he potentially has several claims. 

e) All decisions reached by the tribunal are available in the public domain (GOV.UK, no date b) which could be damaging to future business for BBL particularly with regards to health and safety concerns.
It should be noted that GR should not be forced into a settlement in any way and he may decide to continue with the tribunal process.  Should this be the case BBL will need to prepare for litigation and Parfitt & Associates will of course be at your disposal. 
Should you have any questions on any of the information contained in this memorandum please do not hesitate to get in touch via email or telephone at your convenience.
Yours faithfully,
[bookmark: _Hlk70327495]Rachel
Rachel Parfitt
Parfitt & Associates Solicitors


2. SECTION B

2.1 Email advice to Dave Thomas regarding Julie Davies and Lucy Bell.
-----------------------------------
Dear Mr Thomas
Thank you for your email regarding Julie Davies and Lucy Bell.  My advice on how you should deal with each situation is outlined below.
1) Julie Davies
You ask two questions in your email relating to Julie - one is regarding the process you should follow in dealing with the request and the other whether you must agree to the changes or not.  I’ll cover both below. 
The first thing to consider is whether Julie has a statutory right under the Employment Rights Act 1996 to make a flexible working request and I confirm that she does.  She has been employed for more than 26 weeks, she is an employee of BBL and she has not made any other request for flexible working in the past 12 months (ACAS, no date c).  
Her request is two-fold:
a) work from home on a Monday and Friday, and
b) change her hours from 8 am – 3 pm every day.  
I would suggest that you go back to Julie acknowledging receipt of her email and let her know there are some key pieces of information missing and ask her to complete a flexible working request form.  If BBL does not have its own form a standard form is available on the GOV.UK website. (Department for Business, Innovation and Skills, 2014).  
I suggest the initial request is dealt with by someone other than yourself, perhaps the Finance Manager (FM).  The reason for this being that if the decision reached by BBL is appealed by Julie you will be available to hear the appeal.  If you are involved in the initial stages there needs to be someone more senior to hear the appeal if applicable for the process to be considered fair (ACAS, no date d).  
Once the form is completed BBL will have all the information to consider the advantages and disadvantages of the request.  The main omission is the impact her change in working pattern could have on the business and her colleagues and how this impact could be addressed.  She also does not mention when she would like the proposed changes to start. 
The request should be dealt with promptly and it is a legal requirement to complete the request process, including any appeal process if necessary, within 3 months of receipt of the original request (ACAS, 2014).  BBL is well within this time frame having only just received the request.
There should be a meeting arranged between the FM and Julie to discuss her request in more detail (Citizens Advice, no date b).  It is not a legal obligation for BBL to allow Julie to be accompanied at the meeting but it would be my advice to make the offer to her to bring a colleague or Trade Union representative.   At this meeting, they should discuss the request and any additional information either not available at the time or that has come to light since which may affect the decision. 
Moving on to whether you must agree to the requested changes or not.  In short, you do not have to agree to the changes Julie has requested.  There are several reasons outlined in law for turning down a request for flexible working.  The situation you describe at BBL meets more than one of these criteria – i.e. “the work cannot be re-organised among other staff”, “more staff cannot be recruited” (GOV.UK, no date c).  You mention that the Finance team is already under strain due to COVID and there is no capacity within the team to take on additional work each day between 3 and 5 pm.  Also, Julie’s request to work without a lunch break contravenes the Working Time Regulations 1998.
What you may consider as a reasonable compromise (ACAS, no date d) with Julie is to approve her request for home working on a Monday and Friday but that she must remain working her normal hours of 9.30 am to 5 pm.  
Once you have reached a decision it should be communicated in writing to Julie and she should be given the right to appeal (ACAS, no date c).  
If the permanent change in workplace to Julie’s home for 2 days per week is confirmed you must ensure that a work from home risk assessment is carried out (Health and Safety Executive, no date b).  There is a wealth of information available on the HSE website including templates to assist you.  
The final piece of the process to complete once an agreement has been reached on any changes to working hours or location is to confirm these to Julie in writing.  This should be done within one month of the changes taking effect (ACAS, no date c). 
There is a very small risk of legal action here if part of the request (i.e. to reduce her hours) is turned down and that risk is that Julie may claim disability discrimination by association (Equality Act 2010) with regards to her elderly mother who is shielding.  This is however a very weak argument given the reason for declining the request to reduce her hours (i.e. inability to redistribute her work among remaining employees) is a completely non-discriminatory reason.

2) Lucy Bell
You ask several questions relating to Lucy which I will deal with in turn.  
Grievance
Lucy’s grievance contains 2 parts.  
Part 1 – all-staff email
The process for dealing with a grievance should be outlined in your company handbook or you should follow the ACAS Statutory Code of Practice on Disciplinary and grievance procedures (ACAS, 2015b)
The code outlines that the employee should try and resolve the situation informally if this is possible.  If not, the formal process should be instigated.  Assuming Lucy cannot resolve the situation informally the first step is to carry out an investigation and an investigating officer (IO) should be appointed.  As with my advice regarding Julie, it is important that as Managing Director you should not be involved in the initial stages of the process as you may be required to hear an appeal.  The issue with Lucy’s case is that her line manager is the person she has raised her grievance against and so they cannot be used as they are not independent which is a requirement for a fair process.  Failure to carry out a reasonable investigation could result in any decisions made in the grievance process being considered unfair (ACAS, no date e) which could put BBL at risk of legal action as with GR.  
Lucy should be informed about the following (ACAS, 2019):
· An investigation is to be carried out
· Who the IO is
· What the investigation involves
· Who will be spoken to (witnesses)
· How long the process is expected to take
· What the next steps are – e.g. grievance hearing
· The assurance of confidentiality
The investigation should take place without delay.   The IO should be someone who can be fair and impartial.  In Lucy's case, I would suggest the IO should take statements from Lucy and her line manager and no one else unless new evidence is raised by either of them.  Witnesses must be given the option to be accompanied at investigation meetings relating to grievances.  The companion can be a colleague, trade union representative or trade union official (ACAS, 2019)
The findings of the investigation should be reported by the IO and recommendations will be provided as part of the report.  The investigation, in this case, will confirm that there has been unquestionable unlawful processing of sensitive personal information (Data Protection Act 2018 and General Data Protection Regulation 2018) when her line manager sent the all-staff email informing them of Lucy’s underlying lung condition.  
The next step is a grievance meeting which in the case of grievance can be heard by the same person who carried out the investigation (the IO).  This meeting is not an opportunity for BBL to offer any defence but to allow Lucy to explain the situation in her own words.  It is good practice to ask Lucy what she would like the outcome of the grievance to be.  BBL does not have to do what she asks but it would be beneficial to know any expectations Lucy may have. Any witness statements should be shared in a reasonable time before the meeting and Lucy should be given the right to be accompanied at the grievance meeting (ACAS, 2019).
After the meeting, Lucy should be informed of the outcome of the grievance in writing and the letter should include Lucy’s right to appeal.  The outcome for Lucy for this part of the grievance is justified and the remedial action may be training for the line manager and others at BBL on processing sensitive personal data (Information and Commissioner’s Office, no date b). The outcome does not have to be disciplinary action. 
Part 2 - Return to work meetings
Lucy objected to a return to work (RTW) meeting as she said her line manager already knew the reason for her absence.  Whilst this may be the case employers have a duty of care to their employees to ensure their health and safety ((Health and Safety Executive, no date c) and a RTW meeting is a perfect opportunity to discuss any reasonable adjustments which may be needed.  Failure by BBL to make reasonable adjustments could result in legal action for disability discrimination (Harkness v. Holland & Barrett Retail LTD, 2020). 
I therefore recommend and encourage you to continue with the RTW meetings.  Failure to conduct them may put you at risk of legal action for a breach of duty of care (Health and Safety at Work etc. Act 1974 c).  This should be outlined to Lucy in the outcome letter.
Absence Management
You ask whether you can tell staff the underlying reason for the absence if an employee calls in sick.  You should only tell those members of staff who need to know and only tell them the minimum amount of information they need to know.  It is completely acceptable to tell a line manager an employee is not attending work as they are ill but this would be enough in most cases to arrange cover etc. Under the Data Protection Act 2018, there must be a lawful basis for sharing the information.  
In the case of suspected COVID it could be argued there is a lawful basis for sharing the information as it could have consequences for the health and safety of potential contacts if the COVID is confirmed (Health and Safety Executive, no date c).  It is important to tell only those people who may have been affected and not the entire workforce.  You should consider the proportionality of any processing of data, particularly that relating to sensitive personal data which it is in Lucy's case. 
General advice for keeping records of staff absence is that it should be done per the company records retention policy (Information Commissioner’s Office, no date).  If BBL does not currently have one I would suggest that one is created as soon as practicable.  It would be a legitimate reason to maintain the reason for sickness information and process it for absence management reporting for example but the amount of information shared and who the information is shared with should always be the absolute minimum.  Information stored should also be done so securely – i.e. paper records should be kept in a locked cabinet and only accessible to appropriate personnel (HR) and electronic records stored in locations with restricted access (HR) (Irwin, 2020).
As always if you have any questions please do not hesitate to get in touch.
Kind regards
Rachel
Rachel Parfitt
Parfitt & Associates Solicitors
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