Shauna Curry – 1900085
Scenario - Discuss all relevant areas of law, using case law and credible sources to advise Jack, Logan and Nell.

When considering Contact law, it is fair to say that it’s most dominant source and foundation has been established under common law aiming to provide consistency and certainty. This area of law is defined as the exchange of promises between individuals that the law can enforce. Contract law offers an effective legal framework for parties to resolve disputes surrounding their contractual relations and obligations (Champlin, Salvatoriello, Oldham, 2015). 
The contract itself will only come into existence once all essential elements have been satisfied; the offer, acceptance, consideration and the intention to create legal relations (Thomson Reuters, 2021). 

To determine whether a valid contract was formed between Jack and Kate, it must firstly be established if there was offer and acceptance. Professor Treitel defined offer as an expression of willingness to contract on specified terms, without further negotiation to be bound on acceptance (Treitel, 2003, pp. 8). To constitute an offer the communication must be sufficiently specific. The more definite the communication, and the capability of immediate acceptance, the more likely it is to constitute an offer. Examining Jack’s letter, it is evident that specific details surrounding the terms of price, date and time are not specified or are deemed negotiable. As a general rule, the letter is unlikely to be considered an offer as the main obligations are not identified (Poole, 2016, pp. 37). Therefore, Jack’s letter can be considered an invitation to treat as it falls short of an offer and could be viewed as an attempt to stimulate interest, as seen in Partridge v Crittenden (1968).  Had Jack’s letter been an offer, then anyone relying on it would be entitled to perform at the Student Union on a Friday or Saturday in the month of May. Similarly, when applying Fisher v Bell (1961) the mere inclusion of price, “Pay: £500 per gig, willing to negotiate” was not an offer in itself, but a tempt for musicians to negotiate their terms with Jack (Marangon, 2019). 
Jack’s letter was not an offer for Kate to accept but rather, an invitation for Kate to make her offer. Jack’s intention was not to conclude a contract or indeed be bound by a promise as applied in Gibson v Manchester City Council (1979) and Pharmaceutical Society of Great Britain v Boots Cash Chemists (1952). When interpreting the language used, Jack was “Looking to hire performers”, in effect, generating an interest whilst retaining his choice to hire, rather than finalise a deal; Fisher (1961) (Poole, 2014, pp. 21-37). 
A valid offer was only made at the point where Jack received a letter from Kate stating her availability to perform, and agreeing to the £500 price. However, Jack is free to accept or reject this offer. Acceptance must be communicated to the offeror, in this case, Kate, and Felthouse v Bindley (1862) established that the offeror cannot stipulate silence as valid acceptance, nor can they generally take silence to imply acceptance. Jack’s choice to not respond to Kate’s offer cannot be seen as acceptance. Therefore, when advising Jack, there was no valid contract formed between himself and Kate, as the key element of acceptance was missing. However, had Jack allowed Kate to perform, this would have constituted a unilateral offer whereby there would be no need to communicate acceptance as seen in the principles surrounding Carlill v Carbolic Smoke Ball Co. (1893) (Poole, 2016, pp. 59-61). 


Advising Logan as to his legal position with Jack and whether he had an enforceable contract, the binding elements of offer and acceptance apply as they did with Kate. Due to the fact that Jack’s letter was an invitation to treat, the point where an offer was made was when Logan, a locally well-known saxophonist responded with his terms and conditions via post. 

In contract law, offers can be made orally, in writing or by a means of conduct, on condition that they are clear, precise and indicate that the offeror is willing to be legally bound by said terms if accepted. Logan specified his terms as to date; Saturday 23rd May and fee; £750, giving Jack the opportunity to accept or reject. This constitutes an offer as it is capable of immediate acceptance (Champlin, Salvatoriello, and Oldham, 2015). In order for either party to be bound by an offer, the offer must be successfully communicated to the offeree seen in Taylor v Laird (1856), as no party can be bound by an offer of which they are unaware. Consequently, the offeror may revoke his offer at any time prior to acceptance as established in Payne v Cave (1789) and Byrne v Van Tienhoven (1880) (Chimbga, 2015). 

Having received Logan’s offer, on 1st May Jack replied by post agreeing to his terms. To constitute acceptance, Jack’s unequivocal expression of intention and assent must be made in response to Logan’s offer and must exactly match, mirroring all the terms contained (Hall Ellis, 2016). 
As a general rule the offeror must have received the communication from the offeree and acceptance has no effect until communicated. Predominantly the onus lies on the offeree, in this case, Jack, to ensure that his communication is received (Poole, 2014, pp. 49-50). However, exceptions to this rule include, but are not limited to; the acceptance by post, albeit where under the circumstances it is considered reasonable to do so. Given that Logan’s offer was sent via post it is deemed reasonable for Jack’s response to also by sent via post; Henthorn v Fraser (1892) (Poole, 2016, pp. 59-64). 

‘Post’ is recognised in contract law as a non-instantaneous method of communication. Where acceptance is communicated via post, it takes effect as soon as the letter is posted, rather than on delivery, encompassing delays or as seen in Household Fire and Carriage Accident Insurance v Grant (1879) fails to reach the party. When applying the ‘postal rule’ (Adams v Lindsell (1818)) along with Henthorn (1892) it can be ascertained that Jack accepted Logan’s offer on the 1st May, thus making them contractually bound. This acceptance is the final and unqualified expression of assent to the terms of Logan’s offer which then consummates the ‘agreement’ between Jack and Logan for the purposes of a legally binding contract (Poole, 2016, pp. 63-64). 
On 12th May Jack discovered that Mason, a famous local DJ was also available to perform on Saturday 23rd May. Jack booked DJ Mason for £1,500, consequently forgetting his contractual relationship with Logan. This led to the arrival of both parties and as a result, Jack informed Logan his services were no longer required, breaching his contract. 

A breach of contract occurs where one of the parties in the agreement fails to fulfil one or more of the specified terms and conditions. When a party refuses or fails to perform what is expected of them in the contract without lawful excuse, or where a person performs inadequately, or incapacitates themselves from performing (Shearing, 2018). In Logan’s case, Jack failed to fulfil one of the specified terms by not allowing Logan’s performance to go ahead. Although, Jack did fulfil the term of payment, paying Logan his £750 fee. 
This in effect means that Logan would not be entitled to monetary damages as Jack has acted fairly and reasonably, by paying Logan his fee despite him not performing (Poole, 2016, pp. 363). The aim of damages is to place the injured party into the same position they would have been, had there not been a breach (Cotton, 1999). Logan was aggrieved, as his intention was to profit £500 from the sale of merchandise on the back of his performance. However, despite breaching the contract, Jack is not liable for all losses that result from his breach (Poole, 2016, pp. 363). 

Some losses are unrecoverable as they are deemed too remote a consequence of the breach. Inferring that they are too improbable, and presumed not within the scope of the contractual responsibility undertaken. Therefore, the remoteness rule within contract law concerns itself with recoverability for identified loss. It is constructed to avoid the need for the defendant to compensate for a loss attendant upon risk that was not the defendant’s responsibility. In relation to Logan’s expectation to make £500 from the sale of merchandise, it can therefore be implied that he cannot claim for this ‘loss’. This can be attested when observing the landmark case of Hadley v Baxendale (1854) where the two-limb remoteness test was established concluding that only where there is loss within the reasonable contemplation and knowledge of both parties may that loss be recovered (Cotton, 1999). 

When advising Logan, the marked difference between his and Kate’s situation is indeed the presence of a valid contract. Albeit, a contract specific to performance. Consequently, merchandise sales were not a term agreed to within Logan and Jack’s contract, therefore Logan is unable to claim for the loss of merchandise sales as these were not Jack’s responsibility to bear, supported in Victoria Laundry v Newman Industries (1949) (Poole, 2016, pp. 363-365). 


When examining Jack’s legal obligation to DJ Mason it is evident that the contract had not been performed in its entirety given that Mason only performed for two-hours. Jack stipulated his offer terms as a three-hour session on Saturday 23rd May, in exchange for £1,500. DJ Mason’s acceptance can be inferred by conduct having arrived at the Union with the intention to perform. Contracts can become binding by virtue of conduct, providing that conduct is intended to constitute acceptance; seen in Brogden v Metropolitan Railway (1877) and Reveille Independent v Anotech International (2016) (Giret, 2016).

Where one party fails to fulfill an obligation or the work carried out is defective, a breach of contract can occur (Crystal, 2019). In light of this, Jack’s refusal to pay is based on DJ Mason’s inadequate and defective performance which was not completed to the standard expected, differing in time and therefore quality (Ellis, 2019).

To establish whether Jack is legally obliged to pay DJ Mason for his performance, it must be determined whether or not his performance was adequate. 
An incomplete or defective performance whereby a failure to match the contractual obligation is sufficient or indeed insignificant in comparison to what has been adequately performed, can be satisfied in court as ‘substantial performance’. This allows parties under a contract, payment due to performing all material elements thus, retaining the benefits, despite the failure to comply with precise conditions within the arrangement (Gordon, 2020).
Granting this, the non-breaching party can nevertheless claim for any loss caused by the breach of contract. This was seen in Hoenig v Isaacs (1952) where there were deductions in price due to defects (Poole, 2016, pp. 317). Assuming DJ Mason had substantially performed and applying Hoenig (1952) it can be inferred that Jack would be legally obliged to pay Mason for his performance, in effect £1000, deducting the hour he did not play. 

However, to advise Jack fairly and adequately it is important to review all case law and draw attention to the case; Cutter v Powell (1795). Mason failed to fully perform his contractual obligation irrespective of the embarrassment caused by the mix-up. Furthermore, Jack did not receive the substantial benefit from the contract, therefore, releasing Jack from his contractual obligation; Bolton v Mahadeva (1972). In view of this, Jack would consequently be advised that he is not obligated to pay Mason as Mason did not fulfil his ‘entire obligation’, constituting a repudiatory breach (Poole, 2016, pp. 314-318).


An essential element in the formation of a contract alongside others is the intention to create legal relations. This necessary element ensures that both parties intend to enter into a legally binding agreement. It is well documented that this is judged objectively through two presumptions (Baig, 2020). In order to consider Nell’s case, it is important to distinguish between the two presumptions; social and domestic which concerns itself with family, spouses and friends where it is presumed there is no intention to be legally bound and commercial agreements, which are generally presumed to hold legal intention concerning itself with the need for certainty and transaction (MacMillan and Stone, 2012). 

Upon reviewing Nell’s situation and comparing it to the two presumptions it is evident that being asked to fill in the deficit following DJ Mason’s departure to perform her regular stand-up comedy routine, and as a friend to Jack, their relationship falls into the category of a social and domestic agreement. Despite Jack informing Nell that he would give her £250 for her routine the following day, the presumption is, that there is no such intention to create legal relations, as illustrated in Coward v Motor Insurers’ Bureau (1962). 
However, presumptions can be rebutted. Nell agreed to perform her ‘regular’ stand-up comedy routine, which could be determined to be contractual, giving rise to liability for damages. As seen in Albert v Motor Insurers’ (1971) where the nature of the activity went beyond kindness and therefore elicited an intention to create legal relations, notwithstanding their social relationship (Baig, 2020). 
Acknowledging this, on advising Nell on whether her agreement with Jack was intended to create legal relations it can be determined that a legal relationship was in fact intended.


With respect to whether there was valid consideration for Jack’s promise to pay Nell £250, the legalities surrounding consideration must be analysed and applied.
In order for a promise to be binding, valid consideration must be required, and all parties must provide ‘something of value’ to each other. Traditionally, at a benefit of value to the promisor and at a detriment to the promisee, as defined in the key case of Currie v Misa (1875) (Kim and Gilkis, 2019).
Reviewing case law, rules governing consideration state; consideration must move from the promisee, Dunlop Pneumatic Tyre v Selfridge (1915), consideration must not be past, Roscorla v Thomas (1842), and consideration must be sufficient, but need not be adequate, Thomas v Thomas (1842), Chappell & Co v Nestle (1960). When applying these rules, it is evident that Jack’s promise of payment falls into the category past consideration, as his promise came after Nell’s performance. In effect, Nell performed before the formation of a contract which was then followed by Jack’s promise of payment, which cannot be used as a binding contract and therefore not enforceable by the courts. This principle has been widely accepted within case law and is well illustrated in Roscorla (1842) and Re McArdle (1951) (Poole, 2016, pp. 120-132). 

Applying these rules would suggest that there was no valid consideration between Nell and Jack. However, as this was Nell’s ‘regular’ comedy routine it can be assumed that she accepts payment for her performances. A major exception to the past consideration rule is that of the ‘Doctrine of implied assumpsit’. Whereby if one party at the request of the other, performs a service of a kind which is normally paid for, the court will usually assume the service was meant to be paid for and will subsequently enforce a later promise to pay. This exception originated in Lampleigh v Braithwait (1615) (Laver, 2020).
Considering this exception, and exercising its rule in respect to Nell and Jack then the law would suggest that valid consideration was present as seen in Pao On v Lau Yiu Long (1980). Therefore, it is apparent that Jack must adhere to his promise and Nell is owed £250 for her performance.
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