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How to use this Handbook



This Handbook is designed to provide you with the information you need in relation to Land Law.  
You will see “Key Points” boxes throughout the Lecture Materials section of this Handbook.  These are designed to highlight key points relating to the topic.  They will often point you to legal theory or historical background: we are trying to help you to understand why a particular branch of law has developed in a certain way.  In addition, they will also point to key legal rules. 
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Lectures
1. Introduction to the Course;
2. Ownership of Land: What is land?;

3. Formalities;

4. The 1925 Legislation [Historical background information]; 
5. Unregistered Titles;

6. Registered Titles;
7. Adverse Possession;

8. Trusts for Sale and Trusts of Land;

9. Co-ownership;

10. Leases;

11. Commonhold;
12. Easements;

13. Freehold Covenants;
14. Mortgages;
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Learning Outcomes




By the end of this course you should be able to: 

1. Understand the interaction between the academic study of land law and its application to practice; 

2. Demonstrate and apply to practical problems an understanding of current statute and case law;

3. Present lucid and well-informed written commentary on the topics studied;

4. Identify potential difficulties in the law and suggest cogent resolutions;

5. Identify, find and use a range of sources of legal information to assist in legal study and to extract the essential points from that information.
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Suggested Reading




Textbooks 

We would suggest you use “Textbook on Land Law” by MacKenzie and Phillips as your main textbook for the course.  It brings a practical approach to studying land law.   
The CILEx Level 6 Land Law course manual is also very user friendly and informative. 


Case / Source Books

It is better if you can read cases from the original source, in the Law Reports.  Each time a case is mentioned, you will see after it the appropriate reference.  Try to find time to read at least the major cases.  You may find one of the following cases and materials textbooks useful in this regard.  “Land Law: Text, Cases and Materials” by McFarlane, Hopkins and Nield or “Land Law: Text and Materials by Gravells.

Statutes

Land law depends both on statute and on case law.  As land is such an “old” subject, many of the cases are also fairly old, but still relevant.  Before the 20th century, much legislation was piecemeal and there was a substantial body of case law on which land law relied.  In 1925, a series of statutes were passed (most of which came into force at the beginning of 1926) which codified and amended the existing law.  Since then, there have been a number of other statutes which expand on the original principles laid down in 1925, the most notable and recent being the Land Registration Act 2002.

You are likely to come across the following statutes in your studies of property law.  They are listed in chronological order.  It is not an exhaustive list but gives most of the main statutes.  Those to which we will refer only occasionally are in square brackets.  We will frequently refer to the most common of these by their abbreviation, also listed below, and it is important that you become familiar with the abbreviations.  Many of the statutes on it will be mentioned only in passing!  Those which we will refer to frequently are marked *.

Please see “Blackstones’ Statutes on Property Law” edited by Meryl Thomas. 

List of Statutes

Prescription Act 1832 

[Settled Land Act 1925 (SLA)]

Trustee Act 1925 (TA 1925)

Law of Property Act 1925 (LPA 1925)*

Land Charges Act 1925 (LCA 1925)

[Administration of Estates Act 1925 (AEA)]

Landlord and Tenant Act 1927 (LTA 1927)

Landlord and Tenant Act 1954 (LTA 1954)

[Occupiers Liability Act 1957]

[Trustee Investments Act 1961]

[Perpetuities and Accumulations Act 1964]

Law of Property (Joint Tenants) Act 1964

Law of Property Act 1969 (LPA 1969)

[Town and Country Planning Act 1971]

[Defective Premises Act 1972]

Land Charges Act 1972 (LCA 1972)*

[Criminal Law Act 1977]

[Rent Act 1977]

[Protection from Eviction Act 1977]

Limitation Act 1980 (LA 1980)

Landlord and Tenant Act 1985 (LTA 1985)

[Insolvency Act 1986]

[Housing Act 1988]

Law of Property (Miscellaneous Provisions) Act 1989 (LP(MP)A 1989)*

[Town and Country Planning Act 1990]

Access to Neighbouring Land Act 1992

[Leasehold Reform, Housing and Urban Development Act 1993]

Landlord and Tenant (Covenants) Act 1995 (LT(C)A 1995)*

Trusts of Land and Appointment of Trustees Act 1996 (TOLATA 1996)*

[Housing Act 1996]

[Trustee Delegation Act 1999]

Contracts (Rights of Third Parties) Act 1999

[Trustee Act 2000]








[ ] - occasional use

Commonhold and Leasehold Reform Act 2002*




     * - frequent use

Land Registration Act 2002*

[Legal Aid, Sentencing and Punishment of Offenders Act 2012]
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Part One - Ownership of Land

General

Why is the study of land law important?

Why do you think the study of land is important? 
The meaning of Property

“Since land provides the physical base for all human activity, there is no moment of any day in which we lie beyond the pervasive reach of land law.  The law of land has something to say to us, whether we are relaxing in our homes or sitting in a lecture theatre, cooking a meal in a bed-sit or engaging in a spot of DIY, simply walking in the countryside or rushing along a footpath to catch a bus for the shopping expedition to the local mall.  Our presence in each of these locations has a distinct significance for the land lawyer, for land law constantly describes our jural status in relation to land and its other uses”.

Gray and Gray: Land Law Core Text, 3rd edition.

Examples? - when and how is property important? When is real property important?
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Real Property and Personal Property

There is a difference between real and personal property.  

Historically, if someone stole your freehold property, you could bring an action “in rem” to get the property back.  If someone took your personal property, the only action which was possible was one “in personam” for damages, E.g., monetary compensation, without the return of the property.  

This distinction, in some respects, no longer applies, but it serves to illustrate the different ways personal and real property were treated.  Also, some cases you will read will refer to real property and personal property.

Real property

As the law relating to land has developed, several fundamental principles have emerged; we will come back to these frequently throughout the course.  As well as the outright ownership of land, people can have rights over land.  A right over land differs from a purely personal right in that, 1) it is transferable to others, and 2) it is enforceable against third parties.  So when we think of “land” we need to think both of the physical entity and of the various relationships between land owners and land users.

Personal property

This includes “choses in possession” (meaning tangible objects other than land which can be possessed, E.g. cars) and “choses in action” (meaning intangible objects, other than those relating to land, which you cannot take physical possession of and which depend for their existence on enforcement by the courts , E.g. copyrights and patents).

Two very important interests in land, rights of beneficiaries under a trust and leases, can be used to show how the law has developed in this area. Prior to the abolition of the Doctrine of Conversion (which we will consider later in the course) beneficiaries’ interests under a trust were seen as interests in personalty.  Now the interests of beneficiaries under trust of land are interests in land.   

When first used in this country, leases were seen as commercial contracts which created rights in personam between the landlord and tenant.  A lease is technically a “chattel” (derived from the French for cattle).  Historically, if the tenant was dispossessed by their landlord, they did not have a real action.  Later the courts began to enable tenants to recover their land (so giving tenants a right in rem, a real action) but by that time it was too late to reclassify leases so they became a hybrid interest (a chattel real).  However, technically they are still personal as opposed to real property and this distinction can be important.

The meaning of Land

Defined in the Law of Property Act 1925; s205(1)(ix) - also refer to LPA 1925; s62 and case-law.

	S205 - land includes:
· land of any tenure (see later);
· mines and minerals, whether or not held apart from the surface (but note that coal and petrol, are both excluded by statute (Coal Industry Act 1994 and Petroleum Act 1998), and gold and silver belongs to the Crown);

· buildings or parts of buildings (whether divided horizontally or vertically or in any other way);
· other corporeal hereditaments (tangible things, substantial and permanent objects), E.g.:
· the earth itself;
· airspace (but only to a reasonable height, suggested 150 - 200 metres - Bernstein v Skyviews [1977] 3 WLR 136 (a landowner was unsuccessful in a claim for damages for trespass when an aeroplane flew over his land to take aerial photos).  Also see Kelsen v Imperial Tobacco Co (of Great Britain and Ireland) Ltd [1957] 2 Q.B. 334 where an injunction was granted to force the removal of an advertising hoarding which was encroaching into the airspace above a shop, and Civil Aviation Act 1982; s76;
· natural permanent features - E.g., ponds, minerals.  
· Land can also include “incorporeal hereditaments”.  We will be considering some of these in detail later.  One common example is the easement.  An easement is a right enjoyed by one piece of land (and therefore the landowner who owns that piece of land from time to time) over another piece of land belonging to someone else.  Such rights are considered part of the land and so automatically transfer if the land is sold - so, for example, if Farmer Giles’ land enjoys a legally recognised right to walk from his land, Home Farm, over the land of his neighbour, Farmer Brown (Manor Farm), and he then sells Home Farm to Farmer Smith, Farmer Smith will be entitled to walk over Manor Farm.




Note also the possibility of horizontal “slices” of land - flying freeholds (where someone owns a freehold building, part of which juts over someone else’s land).

Also - “land covered with water” - Channel Tunnel Act 1987; s10(1).
LPA 1925; s62(1) - “A conveyance of land shall be deemed to include and shall by virtue of this Act operate to convey, with the land, all buildings, erections, fixtures, commons, hedges, ditches, fences, ways, waters, watercourses, liberties, privileges, easements, rights, and advantages whatsoever, appertaining or reputed to appertain to the land, or any part thereof, or, at the time of the conveyance, demised, occupied, or enjoyed with, or reputed or known as part or parcel of or appurtenant to the land or any part thereof ...”.

But note LPA 1925; s62(4) - “This section applies only if and as far as a contrary intention is not expressed in the conveyance, and has effect subject to the terms of the conveyance and to the provisions therein contained.”

What does this mean in practice?

Defining Land - Fixtures

As we saw above, land comprises many things - the obvious things like the land itself, fences, hedges, etc.; and intangible things like easements (which we will come back to later).  In addition, anything which becomes a fixture becomes part of the land.  This is of great practical importance - can you think when?

Time for some terminology!

“Fixtures” is a term often used by estate agents and in property transfers.  In basic terms, fixtures are physical objects which are firmly attached to and become part of the land.  “Chattels” are, by contrast, physical objects which are not fixed or do not become part of the land.  Where an item is affixed to land, even slightly, there is a rebuttable presumption of law that it is a fixture.

Think of some examples of fixtures and chattels.
How do we define “fixtures”? 

Per Blackburn J. in Holland v Hodgson [1872] LR7CP 328:


“When the article in question is no further attached to the land than by its own weight, it is generally regarded to be a mere chattel ... But even in such a case, if the intention is apparent to make the articles part of the land, they do become part of the land ... On the other hand, an article may be very firmly fixed to the land and yet circumstances may be such as to show that it was never intended to be part of the land, and then it does not become part of the land.”

In this case, the items in question were spinning looms, which were bolted to the floor.  These were held to be fixtures because of what is known as “the degree of annexation”.

So there are two tests defining a fixture:


a) degree of annexation; and 


b) purpose of annexation.

"The same object may be chattel or land according to the circumstances ... For instance, let us say I own a statue of Venus which I have always taken with me when I have moved house.  It is a massive statue for outdoor use.  In the house which I presently own, the terrace is very uneven so that I have had to screw the base to the ground for security.  Prima facie, the statue is a fixture, but this presumption is clearly rebutted once the second test is applied.  Conversely, if in planning my new garden I place a statue of Venus as part of the landscape on a balustrade, and find that it stands quite securely there by its own weight, then, although on the first test it is prima facie a chattel, this is reversed on applying the second, for the intention was to enhance the land as such”.

Dalton, “Land Law”, Pitmans (now out of print)

The following are cases where the distinction of fixtures and chattels was considered:

Buckland v Butterfield [1820] 2 Brod & B 54 - a conservatory attached to a house by 8 cantilevers, each 9 inches long formed part of the land; 

Berkley v Poulet [1976] 242 EG 39 - a large marble statue weighing ½ ton was not a fixture because it not fixed in any way to the land.  The plinth that the statue rested on was a fixture as it was cemented to the ground;
D' Eyncourt v Gregory [1866] LR 3 Exq 382 - stone statues (including heavy marble statues of lions), seats and garden vases were held to be fixtures even though they were free-standing, as were certain tapestries and pictures hanging on the wall inside the property in question.  The court said these items formed an integral part of the architectural design of the property even though there was no real annexation; 
Leigh v Taylor [1902] AC 157 - a tapestry attached to strips of wood which themselves were attached to the wall was a chattel rather than being part of the land.  The degree of annexation was merely that necessary to display the tapestry (the same approach was taken for display cases of stuffed birds (Viscount Hill v Bullock [1987]);
Re Whaley [1908] 1 Ch 615 - the owner of a house had created a “complete specimen of an Elizabethan dwelling-house”.  As part of the design the owner had attached tapestries to the dining room wall.  The owner left realty to A and chattels to B.  The reason for attaching the tapestries to the property was that they should form part of the Elizabethan design and so they formed part of the realty (were fixtures);

Hulme v Brigham [1943] KB 152 - printing machines weighing 9 and 12 tons were viewed as not being fixtures even though they were attached to motors that were fixed to the floor.  Here the degree of annexation was slight and necessary to render the motors stable;
Jordan v May [1947] 1 All ER 231 - a generating plant set in concrete was a fixture but the battery running it was not; 
La Salle Recreations v Canadien Camdex Investments [1969] 4 DLR (3d) 549 - here a carpet was a fixture as it was designed to fit a particular room.  That said, carpets are usually “chattels” (as per Botham v TSB Bank plc [1996]); 

H. E. Dibble v Moore [1970] 2 QB 181 - this case decided that something that has just sunk by its own weight in to the ground is not a fixture in terms of satisfying the “degree” test.  This case related to a greenhouse; 

Hemp v Bygrave [1982] 266 EG 720 - in this case, the seller removed items from the garden including stone statues and other stone ornaments after contracts had been exchanged.  The court decided that the items were fixtures despite the fact that they just rested on their own weight because they formed part and parcel of the garden and had been installed primarily to improve the land; 

Deen v Andrews [1986] 1 EGLR 262 - here it was decided that a greenhouse was a chattel; 
Aircool Installations v British Telecommunications [1995] CLY 821 - air conditioning units cut in to, bolted on to or ducted into walls of buildings are fixtures; 

Botham v TSB Bank plc [1996] 73 P and CR D1 - an object such as a towel rail if attached to a wall could be deemed to be a fixture.  Also in this case the court said that the type of person who installs an item may be important.  Items installed by a builder will tend to be fixtures whereas those supplied by carpet contractor/curtain supplier may not be.  Also the fact that kitchen units are carefully surrounded by tiling may suggest an intention to annex units permanently;

Elitestone Ltd v Morris [1997] 2 All ER 513 - see below;

Peel Land & Property (Ports No. 3) Ltd v TS Sheerness Steel Ltd [2014] EWCA Civ 100 - see below;

Spielplatz Ltd v Pearson [2015] EWCA Civ 804 - see below.

Of the cases listed above, it is worth reading the decisions in Botham v TSB Bank plc and Elitestone Ltd v Morris.  In Elitestone Ltd v Morris, the House of Lords developed and more clearly articulated the tests for determining whether objects that are brought onto land, including buildings and other structures, remain as chattels or become fixtures or are “part and parcel of the land itself”.

In the recent case of Peel Land & Property (Ports No. 3) Ltd v TS Sheerness Steel Ltd [2014] EWCA Civ 100, TS’s predecessor entered into a 125 year lease of a site.  In the lease the predecessor had agreed to build a fully equipped steel making plant capable of producing at least 50,000 tons of steel a year which it did.  In 2012, the steel works ceased trading, the business was sold & the lease was assigned to TS.

The issue which arose was whether TS could remove & sell the very valuable plant & equipment on the site.  The experts estimated that some of the larger items of plant would take up to 12 to18 months in total to remove from the site at a likely cost of £3 to £4m! 

The court had to decide if the items were chattels or fixtures and, if they were fixtures, were they tenant’s removable fixtures.  
Held:  The High Court found in favour of TS.  The court viewed some of the items as chattels and most of the others as tenant’s removable fixtures.  The fact that the items were heavy and bulky and removal would be complicated did not mean that the items could not, in law, be removable tenant’s fixtures.  

The court indicated that it was necessary to consider the physical extent of each item and whether it was installed for the tenant’s trade and could be removed without substantial difficulty and without serious damage to the item or the premises.  If an item could be satisfactorily removed, even if it was extremely complex and/or bulky, so it was reusable elsewhere, then it was a tenant’s fixture.  Accordingly, even a pre-fabricated building assembled on site could be a tenant’s fixture. 

The court also decided that the terms of the lease did not override TS’s entitlement to remove tenant’s fixtures.

P appealed regarding the High Court’s finding that clause 2(6) did not override TS’s right to remove tenant’s fixtures.  Clause 2(6) read:

“Not at any time during the said term to make any ... alterations or improvements nor to make or suffer to be made any change or addition whatsoever in or to the said premises save in connection with the use of the premises for the purpose of steel making steel rolling and operations ancillary thereto.”

Held:  The Court of Appeal allowed P’s appeal and the Supreme Court refused leave to appeal.  
As a matter of construction, “the premises” in clause 2(6) meant the new building and landlord’s and tenant’s fixtures that from time to time formed part of the premises.  Clause 2(6) overrode the TS’s right to remove tenant’s fixtures.  Therefore, during the term, TS was not allowed to remove any tenant’s fixtures (except as permitted by the proviso to clause 2(6)) - the proviso only triggered if the intended removal was in connection with the use of the premises for steel making which it was not).
In 2015, the Court of Appeal also had to apply the distinction of fixtures and chattels in a residential context in the case of Spielplatz Ltd v Pearson [2015] EWCA Civ 804.  In that case, S owned the freehold interest of a woodland naturist resort in St Albans and granted leases of plots (so the lease was of a “plot or clearing” rather than any structures on the land) to tenants who erected their own chalets on the land.  
Ps had built a single-storey wooden chalet which they occupied pursuant to an annual tenancy on a permanent basis.  S served a six-month notice to quit on Ps.  Ps argued they had an assured tenancy of the plot and the chalet (because the chalet was part of the land, as opposed to a chattel, as it could not be removed without being dismantled) so S was required to terminate the tenancy via the Housing Act 1988 (E.g. getting a court order for possession on certain statutory grounds).  
Held CC:  The County Court decided that the chalet was not a chattel because it was intended to be part of the land. Therefore, it was owned by S, meaning it must have been let as a dwelling so let as an assured tenancy.  It was irrelevant that both the parties believed that the chalet belonged to Ps. 
Held CA: The Court of Appeal dismissed S’s appeal

So, with regard to fixtures, both tests (degree and purpose) are important, but in recent years the purpose test has been given a good deal of consideration by the courts.  This was confirmed in Hemp v Bygrave.  The tests were discussed in Elitestone Ltd v Morris mentioned earlier.  That case related to a bungalow which was resting on, but not fixed to, concrete foundations.  The House of Lords held that it was clear that the structure concerned could only be enjoyed in situ, and could not be removed without its destruction.  They took the view that the degree and purpose tests were overlapping, but by applying common sense they decided the bungalow was a fixture, it being part and parcel of the land itself.

Importance in practice
a) Death – difference between devise of realty and of personalty.

b) Sale – see “Fittings and contents form”.

c) Mortgage – if the mortgagee repossesses the property, he takes it with all fixtures.

d) Lease – the general rule is that anything fixed by the tenant becomes a fixture and the landlord keeps it when the lease ends unless a contrary indication appears in the lease.  However, this doesn’t apply to trade, ornamental and domestic, or agricultural fixtures; Spyer v Phillipson [1931] 2 Ch (panelling and fireplaces could be removed by the tenant).  See also Wessex Reserve Forces and Cadets Association v Whittle and others [2005] EWHC 983 (QB) and Peel Land & Property (Ports No. 3) Ltd v TS Sheerness Steel Ltd mentioned above.
e)
Protection for tenants could depend on definition of fixture or chattel – see Elitestone (above) - the occupiers of the bungalow wanted to claim statutory protection under the Rent Act 1977 whilst the owners claimed that, because the bungalow was not a fixture and therefore only a chattel, no such statutory protection could apply. See also Spielplatz Ltd v Pearson (above).
NOTE TO STUDENTS:   The sections of this Handbook which follow entitled “Ownership of Land” and “Concepts of Law and Equity” have been included to provide you with an overview of relevant legal theory and historical background.  This will hopefully enable you to understand why property law in this country has developed in the way that it has.

Ownership of Land

What is “ownership of land”?

Historically two doctrines:


i)   the doctrine of tenures;


ii)  the doctrine of estates.

A. The Doctrine of Tenures

Since the Norman Conquest in 1066, all land is owned by the Crown.  Later land held “of” the Crown in some form of “tenure” (from the Latin “tenere” - to hold).  

Tenure = services.

Types of service varied from provision of men and arms, spiritual services, and “common socage”, which was the provision of agricultural services.  If the service specified was not provided, the lord (or king) could retake the land.  So, all land holders were, effectively, tenants.

Feudal pyramid evolved:






        Overlord



Tenants in Chief


         Mesne lords


            Tenants in demesne

E.g. “subinfeudation” - one could obtain the right to use land by doing a service for an overlord, who was in turn doing service for his own lord and so on.  This made land ownership very complicated.  Gradually long chains of services developed until:

· Statute Quia Emptores 1290 - all land held directly of Crown as tenants in chief  - abolition of “subinfeudation”, but still many different types of tenure (E.g., different services);

· Gradually, money paid (quit rents) instead of services - concept of tenure became more difficult because of the problem of “collecting” services (or money in lieu) and types of services required;

· Tenures Abolition Act 1660 - abolished almost all forms of tenure except “free and common socage” (better known as “freehold”) and “copyhold”;

· LPA 1925 - copyhold abolished - now only freehold - which is as good as absolute ownership.

Tenures are now largely irrelevant in the modern law of property.  However, it is still true that all land is held directly of the Crown.  

What practical effect does this have?

B. The Doctrine of Estates

An “estate” simply means “ownership”.  If we say X has an estate in land, it means he has ownership.  

The type of estate determines the length of ownership.

There are since 1925 (LPA 1925; s1(1)) two types of estate:

(1)
freehold - the duration of the ownership is not known/determined at the start of the estate;

(2)
leasehold (more properly called  a “term of years absolute”) - the duration of the ownership is known/determinable at the start of the estate.

Freehold estates can then be further subdivided - see diagram below.
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So, what is an estate?  

It is a measure of how long you can hold the land for - each landholder owns a slice of time in the land, not the land itself.  “...in English law, rights of property in land are four-dimensional.  They are defined not only by reference to the physical boundaries of the property but also by reference to the time for which the interest will endure.”  Newton Housing Trust v Alsulaimen [1999] 1 AC 313, per Lord Hoffman.

A leasehold interest can only be created out of a superior title, E.g., if A owns the freehold interest in land, he can grant B a leasehold interest, and then B can grant C a sub-leasehold interest and so on.

Freehold Estates

There are three types

i) Fee simple;

ii) Fee tail;


iii) 
Life estate.

Fee simple 
“He who has a fee simple in land has a time in the land without end, or the land for a time without end.”  Walsingham’s Case [1573] 2 Plow. 547.

Concept of land which is freely inheritable and freely saleable:

“the unrestricted transferability of land is a vital pre-condition to a healthy and vibrant economy” - Gray.

Further subdivision of fees simple into:

a) Fee simple absolute;

b) Determinable fee;

c) Conditional fee;


d)  Base fee.

All of these (apart from the fee simple absolute) are now largely irrelevant.  They are of historical significance and interest, and were useful devices when land was held only by the wealthy, but most are not needed in modern society.

“It is a truth universally acknowledged that a single man in possession of a good fortune is in want of a wife”.

Imagine it is the eighteenth century.  No-one owns real property apart from wealthy landowners, who inherited the land from their fathers.  Of course, all land is owned by the male head of the family - women are not considered sensible enough to own land.  The landowner will have a large “estate” of many hundreds or thousands of acres.  Some of this he will farm himself, but most he will lease to tenant farmers.

Mr Bennett has a problem.  He is middle aged, married, with five daughters.  His estate is “entailed”, which means that when he dies it must pass to his nearest male relative.  Effectively, this will leave his wife and daughters homeless.  Four of his daughters are quite attractive and, despite the fact that he cannot afford a large dowry, he hopes they will marry well.  However, he needs to find a way to provide for his wife, and his other daughter who is probably too plain to find a suitor.  He also wants to provide in case any of his daughters do not marry.
Fee tail
Land passed to direct heirs, usually male - useful device for ensuring land did not leave the family, but designed in the era of “grand estates” and of little relevance today - NB “barring the entail”.

Following the enactment of the Trusts of Land and Appointment of Trustees Act 1996, since 1 January 1997 it has not been possible to create any new fees tail.

Life estates
Again, designed to “keep it in the family” - dower houses, etc.  This is also of little relevance today - NB reversion to grantor.  Since TOLATA 1996, it has not been possible to create any new life estate - any attempt to do so will only take effect as the creation of a trust of land.

Leasehold Estates (to be covered in detail later)
As mentioned earlier, originally these were purely contractual, E.g., personal right, not a right in land, therefore not an estate.

Gradually, these rights became recognised as more than just contractual - they became estates in land (See LPA 1925; s1(1)).

Always granted out of freeholds - always a lesser estate.

In possession, in remainder, in reversion?
Estates may be any of the above: 

In possession - A has a current right to current enjoyment - “the man on the spot”.

In remainder - B has a current right to future enjoyment - he is not now the “owner” but will be later.

In reversion - C has a current right to future enjoyment, where he is the owner of the fee simple absolute and has granted an estate less than fee simple absolute to another -E.g., he will get the property back; the property will revert to him.

Concepts of Law and Equity

Interests/estates in land may be:


i)  Legal; or


ii) Equitable.

When we are looking at estates and interests in land, it will be FUNDAMENTAL to decide at the outset whether any estate/interest is LEGAL or EQUITABLE.

Legal estates or interests normally bind the world, whilst (generally speaking) equitable interests bind everyone but “equity’s darling” - the bona fide purchaser for value without notice of those rights (see later).

Historic Difference between Law and Equity

After the Norman Conquest, law was decided by the King.  Gradually some of this power was devolved to local lords.

In the Middle Ages, land law was originally based on local law and custom; generally disputes were decided by the local lord.  This was unsatisfactory as the same facts could produce very different decisions in different parts of the country.  

A new system was developed; circuit judges were appointed by the King, and it was their job to travel around the country settling disputes.  Gradually the details of cases came to be written down and were then used as precedent for other situations with similar facts.  The circuit judges helped to produce a uniform law (Common Law).

Disputes in law had to be presented to court in the form of a writ and the procedure was very formal.  There were several criticisms:


a) 
Courts tended to look at the form, not the substance of the dispute;

b) 
The types of writ which could be presented were limited - if your problem did not fit an established writ, you would not be able to bring your case, unless you could persuade the King to establish a new writ;


c) 
Small errors rendered a writ useless, as the court would not hear the case;


d) 
There was arguably a certain degree of corruption of officials;


e) 
Writs were expensive;


f) 
The remedies available under a writ were limited (largely damages only);


g) 
There was no recognition of the law of trusts.

This last point was a major problem - if you wanted to pass your property to your wife for her life and then to your children, you could do so by formally transferring the land to a friend or business partner, and asking him to make sure your wishes were carried out. If he failed to do so, the law would not recognise that the wife and children had any claim.

If someone could not, for any of the above reasons, bring a case before court, they would try to petition the King in Council, who would sometimes hear their case and grant their petition on the basis of his view of the justice of the situation.  Gradually this responsibility was passed to the Chancellor and the new court became known as the court of Chancery, where decisions were made based on equity.  

“Equity” was not so hide-bound as law, and could respond more sensitively.

The division between law and equity was underlined historically by the use of separate courts.  Both courts merged under the Judicature Act 1873, but the difference between law and equity is still vital, especially to land law. 

Principles of Equity

The decisions of the court of equity were based on the various principles, including:

· Based on conscience and fair dealing;

· Substance not letter;

· Not bound by rules; and 

· Not bound by the limited array of common law remedies.

Anyone seeking to rely on equitable rules had to bear in mind that equity provides discretionary remedies so there was not necessarily a guarantee that they would be successful.  

They would have to follow certain rules, too, such as:

(1) coming to equity with clean hands;

(2) no unnecessary delay in bringing the case;

(3) equity will not assist a volunteer; and

(4)
equity is equality.

BUT - in conflict, who prevails?

Earl of Oxford’s Case [1615] - in a conflict between law and equity, equity prevails.  

Later upheld by Judicature Act 1873; s25(1), now Supreme Court Act 1981; s49(1).  If statute is involved, this prevails over law and equity.

	Where does this leave modern land law?
Because of the historical background, modern land law now consists of a mixture of legal and equitable estates and interests.  
Legal estates and interests normally require a degree of formality for their creation and transfer, whilst equitable interests are often created more informally.  
Legal estates and interests generally need no specific protection to be binding on third parties, whereas equitable interests often need to be protected by some form of registration in order to be binding.  
However, there are exceptions to these rules as we will see later.




The 1925 Legislation and the basis of modern land law

	To recap:

1.
1066 - all land held of the King;
2.
Lords (tenants) provided services - doctrine of tenures;
3.
Gradually, services were replaced by money - people started “buying” land;
4.
Doctrine of estates determined how long you held land for - nowadays there are only two estates in land (freehold and leasehold);
5.
Land law originally only recognised by courts of law - this created anomalies, E.g., no recognition of trusts;
6.
Law of equity was developed to resolve these anomalies;
7.
Legal - binds the world without notice and equitable - binds everyone except the bona fide purchaser of the land for value without notice.



Land law was originally common law, E.g., based on decided cases.  In 1925, a range of statutes were passed to codify and expand on existing case law.
The 1925 Acts (which are listed in the list of statutes above) came into force on 1st January 1926.  Substantial changes to the system of registration of title have since been made by the Land Registration Act 2002 (see later).

The distinction between legal and equitable rights

Law of Property Act 1925; s1 draws a fairly sharp distinction between certain rights which are “capable of subsisting or of being conveyed or created at law” and those rights which are capable of existence only in equity. 

"1.
(1) The only estates in land which are capable of subsisting or of being conveyed or created at law are -

(a) an estate in fee simple absolute in possession;

(b)  a term of years absolute. 


(2)  The only interests or charges in or over land which are capable of subsisting or of being conveyed or created at law are -

(a)  
an easement, right, or privilege in or over land for an interest equivalent to an estate in fee simple absolute in possession or a term of years absolute; 

(b)  
a rent charge in possession issuing out of or charged on land, being either perpetual or for a term of years absolute; 

(c)  
a charge by way of legal mortgage; 

(d)  
... and any other similar charge on land which is not created by an instrument; 

(e)  
rights of entry exercisable over or in respect of a legal term of years absolute, or annexed, for any purpose, to a legal rentcharge. 

(3)  All other estates, interests, and charges in or over land take effect as equitable interests.” 

Section 1 therefore provides for:

(a) two legal estates, namely freehold and leasehold (s1(1)) and five legal interests or charges (s1(2)); and 

(b) therefore, all other rights in land must necessarily be equitable only (s1(3)).
As we will see shortly, equitable interests can also arise where someone has attempted to create a legal interest, but has not succeeded due to a lack of appropriate formalities.

Thus LPA 1925 had the effect, in some cases, of turning what were formerly legal rights into equitable rights, E.g., what were formerly rights “in land” into rights “in money” - to reflect a change in society’s view of land and the rights in it.

The two legal estates

1. Fee simple absolute in possession
This is commonly referred to simply as “freehold”.

· “Fee simple” - the greatest estate a person can own - effectively, they have a grant of the land for ever.

· “Absolute” - simply means no conditions attached; it is not a conditional or determinable fee.

· “In possession” - E.g., not in remainder or reversion - the owner has the right to the property NOW, not when someone else dies, etc.  

LPA 1925; s205(1)(xix) states that a person will be “in possession” if they are in receipt of rents and profits from the property; they do not have to be in physical possession.  So, if an owner grants someone else a lease, they will still be “in possession” for land law purposes.

2. Term of years absolute

This is commonly referred to as the “leasehold”.

The important difference between the two estates is that the fee simple is of unlimited duration, whereas the term of years is by definition of a fixed maximum duration.

The phrase “term of years” is misleading - a lease can be for any period - a month, three months, a year or whatever.  

It can also be a periodic tenancy, where the tenant is allowed to stay in the property until given notice to quit - of which more later (S205(1)(xxvii)).
It is also important to note that (with one or two limited exceptions) any legal estate or interest in land must be created or transferred by deed (LPA 1925; s52, and see later).

The five legal interests

Of the five legal interests in the LPA 1925, the two most important are easements (rights over other people’s land, such as rights of way, rights of support and so on) and mortgages.  We will be examining these later in the course, and looking at how they may be created and transferred.

We have now seen that the basis for modern land law is contained in LPA 1925; s1.  If an estate or interest is not listed in this section, it must be equitable.  We must now go on to look at how these estates and interests are protected.

One of the aims of the 1925 legislation was to create a new system of registration of title to land.  The main reason for this was to speed up and streamline conveyancing procedures.  

Prior to the 1925 legislation, the only way of proving that you “had title” to or owned an estate in land was by producing the deeds relating to previous transfers of the land for a considerable period of years (originally 40 years). 

This was unwieldy, and the aim of the registration system was to do away with this system, so that title would be proved simply by production of a certificate of title, much like the system that exists for vehicle registration.  

The intention was that system would be in place through the whole country within 25 years.  Provisions were put in place to deal with the land which was still unregistered (E.g., for unregistered titles) whilst the system was being implemented.  Unfortunately for various reasons, the registration system is not yet comprehensive throughout the country.  Thus we have to look at protection of interests in land under both systems.  

When an interest in land is created, there is no problem of enforceability between the original parties - they will have made some sort of formal contract.  

The difficulty comes with deciding whether a third party - a subsequent purchaser of the land for instance - is bound by the interest.  If the owner of the interest has protected it in the prescribed way, the third party will usually be bound.

Suppose we have a situation like this:

Jessica bought 5 Green Close from Simon.  She did not have enough money to buy the house outright, so she did what most people do and borrowed money from her bank, secured by a mortgage.  

Before she bought the house, her solicitor checked the title deeds and found that the  neighbouring property, owned by George, benefits from a right to walk through her garden as a short cut to an allotment.  She also found that there are covenants (promises) affecting the house, for example, she is not permitted to carry on any business at the house.

After she moves in she finds that Ann, another neighbour, has for several years used part of the garden to grow vegetables, under a form of lease.  

Each morning the postman delivers mail to her new home.

There are all sorts of estates and interests involved here.  

Can you identify who might have a land law claim and what type of claim it might be?  

It is the job of land law to sort these out and decide:

(i) what each person claiming a right must do to make it enforceable, and 

(ii) who takes precedence in any dispute.

Formalities

Land is a valuable commodity - over time complicated formalities for the transfer of ownership of land have arisen.  

The transfer of land is usually in two stages - contract and conveyance.

Contracts

As well as the normal requirements for the creation of a contract, any contract for the sale of land or of an interest in land must (LP(MP)A 1989; s2 (in force 27 September 1989)):

· be in writing;

· be signed by or on behalf of both parties; and

· incorporate all the agreed terms.

If these requirements are not satisfied, the contract is not just unenforceable but is void from the outset, E.g., it is as if it had never existed.

Exceptions exist for contracts to create short leases (less than three years, which can be made orally) (LP(MP)A 1989; s2(5)(a)), resulting and constructive trusts, and auction contracts.  

There is also an argument by some writers that land law rights may be created by proprietary estoppel.  This can occur where someone (not the landowner) does something involving detriment to himself in a mistaken belief as to his actual or expected rights, in which the landowner acquiesces.  

For example, if A orally promises to sell B the house which A owns, and on the strength of this B (with A’s consent) goes into the house and starts doing substantial work to it, equity might well prevent A trying to defeat B’s rights and might order that there is a contract for sale even though this is, obviously, not in writing.  However, you should note that the law in this area is very much “under development”. 

Also, recent case law suggests that the constructive trust may be imaginatively used to provide a remedy where no formal contract has been created but where “equity” demands it (See Yaxley v Gotts and another [2000] I All ER 711 and Herbert v Doyle and another [2010] EWCA Civ 1095).

Problems arising from LP(MP)A 1989; s2
Spiro v Glencrown Properties [1991] 2 WLR 931.  This case concerned an option to purchase.  Options are normally in two parts - first an agreement that the grantee can exercise the option later, and then the actual exercise of the option.  

The court held that the agreement had to satisfy LP(MP)A 1989; s2 but the exercise of the right could be done unilaterally by the grantee.

Record v Bell [1991] 4 All ER 471.  Here there was a contract to sell a house, but a separate agreement to sell chattels.  The purchaser tried to refuse to complete, claiming that the contract was in fact in two parts and, therefore, void, as there was no one document incorporating all the agreed terms as required by the LP(MP)A 1989.  

The court held that the contract for the chattels was in fact a collateral contract and not part of the contract for the sale of the land, and thus each contract stood alone and was valid in its own right.

Firstpost Homes Ltd v Johnson and Others [1995] 1 WLR 1567.  A letter setting out the terms of the contract was signed by the seller.  The plan was signed by the seller and purchaser’s agent.  

The court held that there were two separate documents and therefore LP(MP)A 1989; s2 was not satisfied.

Commission for the New Towns v Cooper [1995] Ch 259.  An exchange of correspondence did not constitute a contract, as the respective letters were not identical.

Variations to an existing, enforceable contract must comply with s2 - McCausland v Duncan Lawrie [1997] 1 WLR 38.  

Where a contract omits agreed terms, there is always the possibility of rectification of the contract (see Wright v Robert Leonard Developments Ltd [1994] EGCS 69).

The decision in The Representative Body of the Church in Wales v Newton [2005] All ER (D) 163 is perhaps not surprising.  Here, there was an agreement for the sale of a business which included the assignment of a lease.  The contract was void because it was not in writing.  

In Kinane v Mackie-Conteh [2005] All ER (D) 229, an agreement to grant a charge was not valid because it was not in writing, but the court found there was a constructive trust and so upheld the agreement.
Note also that anyone purporting to enter into a contract must have sufficient capacity to do so.  In Wychavon District Council v EM [2012] UKUT 12 (AAC) C was profoundly physically/mentally disabled.  C’s parents did their best to provide care including having their home specially constructed for her.  This severely stretched their financial resources.  On 26 February 2009 a Tenancy Agreement was purportedly entered into between C (as tenant) and C’s father (as landlord).  The Agreement was signed by C’s father (as landlord), but in the space for C to sign it stated that C “is profoundly disabled and cannot communicate at all”.  

The court held that even if there appears to be a contract, it is void if one contracting party knew the other party lacked sufficient mental capacity to reach an agreement, because the first party would have been aware that the second party was not consenting to it.  Here the absence of any agreement was obvious as C could not and did not communicate any agreement to the tenancy and she could never have been asked to agree to it.

Conveyances

Any formal document transferring land (conveyance, most leases, mortgages) must normally be in the form of a deed:

“All conveyances of land or of any interest therein are void for the purpose of conveying or creating a legal estate unless made by deed” - LPA 1925; s52(1).
But note LPA 1925; s52(2) - exceptions to the above rule:

 Assents by PR’s (though often done by deed);

 Disclaimers not required to be evidenced in writing;

 Surrenders by operation of law; and

 Some leases are not required to be in writing.

The most important of above exceptions is the latter; LPA 1925; s54(2) provides that a lease for three or fewer years at the best rent does not have to be in writing, so does not need to be by deed.  By implication, of course, a contract for such a lease does not need to be in writing.

LP(MP)A 1989; s1 to be a deed, the instrument concerned must:

 make it plain on its face that it is a deed;

 be signed by or at the direction of the parties to it;

 have each signature witnessed (two witnesses needed if not personally signed by party); and 

 is delivered as a deed.

In addition, some legal interests in land can be created without any formalities - for example, easements created by prescription (see later).

From a practical point of view note R (on application of Mercury Tax Group Ltd and another) v HMRC [2008] EWHC 2721 (Admin).  In this case, X’s had executed early versions of certain Deeds and the signature pages were then transferred to the final versions, which were different from the versions executed.   
The court held that it is a statutory requirement for the execution of a deed by an individual that the signature and the attestation by a witness (or witnesses) must form part of the same physical document which includes the other clauses of the deed - therefore these deeds were formally invalid.  The Law Society and the City of London Law Society have now issued Guidance following the case in relation to what are commonly known as “virtual signings”.
See also Silver Queen Maritime Ltd v Persia Petroleum Services PLC [2010] EWHC 2867.  Here the parties were in dispute about payment under a contract.  The dispute was settled and a settlement deed was drawn up.  P signed the deed and P’s solicitors sent it to S’s solicitors in July 2009 for signature by S. The following morning, P tried to withdraw from the settlement.  Later that day, the completed deed was returned to P’s solicitors but P maintained it was not effective because P had decided to withdraw before the deed was signed, dated and returned. P argued that whilst the deed had been signed and sealed, it had not been delivered.  

The court held that P bound by the deed.  It had been delivered irrevocably subject only to the condition that it be signed and returned.  If P had wished to preserve its ability to withdraw, its solicitors should have delivered the deed on that basis

Estates and interests in land - unregistered titles

It is now quite rare to find any land in England and Wales which is not registered at the Land Registry.  However, there is still a very small amount of unregistered land left so you will need to know about the protection offered to this sort of land.

Most legal estates and interests in land are binding on third parties without the need for protection by registration or otherwise, and whether or not the person affected knows about them (E.g., has notice).  

Other interests in land (E.g., those not specifically mentioned in LPA 1925; s1(1) and s1(2)) must be equitable (s1(3)), and require protection.  

This protection falls into three types:

i) protection by registration as a Land Charge on the Central Land Charges Register;

ii) protection by the doctrine of overreaching; or

iii)
protection by the doctrine of notice (relatively few interests E.g., pre-1926 restrictive covenants).

Which sort of protection is relevant? 

You may find an informal categorisation of interests, adopted by some writers, as “commercial” (registration) or “domestic” (overreaching).  Some fit neither category - these depend on notice.

So, type of protection depends on the type of interest.

Broadly:

· “family” interests = E.g., capable of being overreached;

· “commercial” interests = registration;

· everything else = notice.

Generally speaking those interests not protected as Land Charges are subject to the overreaching doctrine - only a limited number of interests are subject to notice.

The Land Charges Register 

This is a register of six classes of charge or obligation affecting land.  The classes are A - F.   

The most important are classes C, D and F. 

Class C 
There are four third party rights falling within this group:

Class C(i)  A Puisne Mortgage - a legal mortgage not protected by deposit of title deeds.  This will apply to most second and subsequent mortgages - with first mortgages, the lender will usually have taken the title deeds as security. This is therefore, an exception to the rule that legal rights in unregistered land are good against the whole world;

Class C(ii)  A Limited Owner’s Charge - rare in practice;

Class C(iii)  A General Equitable Charge - the important right in this group is an equitable mortgage of the legal estate not protected by deposit of title deeds.  Also rare in practice, as we will see when we look in detail at mortgages; and

Class C(iv)  An Estate Contract - a contract to convey or create a legal estate, E.g., contracts to sell the fee simple (freehold) or agreements for a lease.  Also included are options to purchase, and rights of pre-emption.

Class D 
There are three class D land charges:

Class D(i) - An Inland Revenue Charge for inheritance tax;

Class D(ii) - A Restrictive Covenant - other than those made before 1st January 1926 and those made between landlord and tenant (neither of these are registrable and are, therefore, protected by notice); and

Class D(iii) – “An easement, right, privilege over or affecting land created or arising on or after 1st January 1926 and being merely an equitable interest.”  Rare. 

Class F - A Spouse’s Right of Occupation - this arises under the Family Law Act 1996; ss30 - 31, (originally the Matrimonial Homes Act 1967, then MHA 1983) and gives a spouse who has no legal interest in the matrimonial home (E.g., is not a legal owner of the freehold / leasehold) the right not to be evicted or excluded from the home by the owning spouse, if he or she is living there, and, if not living there, the right to enter and occupy the house.   This right is available equally to both husband and wife and civil partners - and it is unique as a land charge in that it is NOT AN INTEREST IN LAND.  

“The right is in essence a personal and non-assignable statutory right not to be evicted from the matrimonial home in question during marriage or until the court otherwise orders; and this right constitutes a charge on the estate or interest of the owning spouse which requires protection against third parties by registration ... [the MHA 1967] has put into the hands of all spouses with statutory rights of occupation a weapon of great power and flexibility.  Registration is a relatively simple, speedy process ... As this case illustrates, Parliament has made it possible for the protected spouse to go far towards having his or her way as to not moving from the matrimonial home, at the expense of the other spouse and innocent purchasers.  No doubt, too, the protected spouse may, by registering the statutory charge, and particularly by registering it at an inconvenient moment, requiring the owning spouse to buy off the charge.  In some cases this may be very proper; in others it may be less so; but the power to do it is a unilateral power, free from any restraints”.

Megarry J in Wroth v Tyler [1974].

This right was introduced following the decision by the House of Lords in National Provincial Bank Ltd v Ainsworth [1965] AC 1175 that a spouse who was not a legal owner had no common law right of occupation binding on purchasers and lenders.  

However, it is of much less significance these days.  Why?

Effect of non-registration of land charges

All land charges are void for non-registration - if you have an interest which can be protected by registration and you do not register it, your right will not prevail against an innocent purchaser of the land.

Class A, B, C(i), C(ii), C(iii) and F - are void against a purchaser for value of any interest in the land (E.g., even against a purchaser of an equitable interest); and

Class C(iv) and D - are void against a purchaser of a legal estate for money or money’s worth.

What is a “purchaser”?  

This has a specific legal definition (LPA 1925; s205(1)(xxi)) - “purchaser” means a purchaser in good faith for valuable consideration and includes a lessee or mortgagee.  The consideration does not have to be full market value but must not be nominal.

All charges are valid against a volunteer - E.g., a donee or a squatter.

All charges will bind a purchaser who has been fraudulent – but fraud is more than notice - E.g., Midland Bank v Green (see later).

All charges can be binding against a purchaser who is estopped from pleading the fact of non-registration - where the purchaser has made a promise which has been relied upon.

Effect of Non-Registration - some examples

Hollington Bros Ltd v Rhodes [1951] 2 All ER 578.

D (lessees) entered into a contract to grant a sub-lease to P.  The contract should have been registered as an estate contract (C(iv)) but P failed to register it.  D assigned the lease to A, expressly subject to tenancies.  A knew of P’s rights.  A gave P notice to quit unless P agreed to a higher rent.  P took action against D for damages, etc.  Did P’s contract bind A?  

Held:  No as lack of registration made the contract void against third parties (Per Harman J).

Midland Bank Trust Co v Green [1981] AC 513.

A father granted his son an option to purchase land for £22,500.  The son should have registered this option as a C(iv) Land Charge but he did not.  A family argument took place and the father sold the land to the son’s mother for £500 without telling the son.  The mother then died.  The son brought an action against his father and mother’s estate.  The son died during the action which was continued by the son’s executor.  

The son claimed that the option should be held binding on both the father and mother in view of the mother’s knowledge, and the father and mother’s deliberate attempt to deprive their son.  An unregistered C(iv) is “void as against a purchaser for money or money’s worth of a legal estate in the land charged with it”.  The son argued £500 was not enough to be “money or money’s worth”; he also argued that the mother’s lack of good faith should prevent her from succeeding.  

Held:  The option was void against the mother.  Money, etc., did not mean full valuable consideration.  There was considerably more sympathy for the son in the Court of Appeal, where Lord Denning laid down a requirement of adequate consideration, rather than the amount paid which was only about one eightieth of the actual value.  Lord Denning also found that the mother had not purchased in good faith and so was not protected.  

However, the House of Lords took an entirely less sympathetic and, some would say, amoral attitude.  The court’s view was that even a mere pittance was still “money or money’s worth”.  This ruling left many commentators with the view aptly summarised by Gray and Gray in Elements of Land Law that:


“in its quest for long term certainty rather than short term justice, the law relating to land charges is largely indifferent to the relative moral claims of litigants”.

NB:  The son may have had another, important, avenue of redress to explore!  Can you think what that was?

Lloyds Bank v Carrick [1996] 4 All ER 630.  

A bought a property from B, paid the price and moved in, but no legal transfer was executed.  As a result of this A, therefore, had an estate contract which she should have registered as a C(iv) Land Charge, but which she failed to do.  The court had to decide whether the contract could be enforced through a constructive trust or by the doctrine of proprietary estoppel.  

If the court had found a trust, her rights would have succeeded against the bank which was trying to repossess the property because of B’s mortgage arrears, subject to the bank having notice.  

Held:  The Court of Appeal held that there was no constructive trust, and she could not enforce rights in estoppel over the bank, which had made her no promises.

It is interesting that (as we shall see later) if this had been a case concerning registered land the opposite effect would have ensued - the fact of A’s occupation, coupled with her property rights by virtue of the contract, would have given her an overriding interest.

Over the years the courts have refused to help those who (often in family arrangements as in Green or Carrick) fail to register an interest, leaving the unjust situation where a purchaser can ignore the rights of a justified claimant even when they knew of those rights when they paid their money over.

Problems with the Land Charges system:

The system is not foolproof - the following could be problems:


a) Spite registrations.


b) Searching against the wrong name:

Diligent Finance v Alleyne [1972] 23 P & CR 346.
The deeds were in the name of Erskine Owen Alleyne.  His wife registered a Class F Land Charge against the name “Erskine Alleyne”.  A mortgagee searched against the name “Erskine Owen Alleyne” and the search result did not reveal the wife’s interest.  

Held:  The wife’s interest was void for non-registration.

Oak Co-operative Building Society v Blackburn [1968] 2 All ER 117.

Here the estate owner’s name was Francis David Blackburn.  A Class C(iv) Land Charge was registered against the name “Frank David Blackburn”.  Later, B entered into a mortgage with O. Prior to granting the mortgage, O made a search against the name “Francis Davis Blackburn” and received a clear search.

Held:  The C(iv) was binding on O.  Russell LJ held that it was binding because the C(iv) had been made against a version of the correct name, whereas O had searched against an incorrect name.  The court intimated that had O searched against B’s full name and received a clear search it would have taken free from the C(iv).  


c)  Non - registration - see above.

d) Pre-root charges - the root of title for unregistered conveyancing is 15 years.  Thus a prospective purchaser could have no notice of the names of estate owners before the root, so could not search.  

Protection is provided by LPA 1969; s25(1) whereby compensation is available for charges hidden behind the root if:

 transaction took place after 1 January 1970;
 the purchaser had no “actual knowledge” of the charge at the date of   completion of his purchase; and 
 the charge is registered against a name which is not revealed in any of the documents.
Overreaching

If an interest is NOT capable of registration as a Land Charge (E.g., not one of those specified in classes A to F), look to see whether it is an interest which is protected by being treated as an interest in money, not land; that is, is it overreachable?

OVERREACHABLE INTERESTS CANNOT BE REGISTERED AS LAND CHARGES.  

The two systems of protection are mutually exclusive.  One easy way of looking at this is that “family” interests (E.g., interests under a trust) are overreachable, but “commercial” interests (E.g., a contract for sale of land) are not.

The system grew out of two needs:

1) the need of a purchaser for certainty - if he follows the rules, he will get his property free from any beneficial interest, without having to enquire as to whether any such interests exist; and

2) the need of a beneficiary to have some protection of their interests - if the purchase money has to be paid to two trustees, there is more chance that the beneficiary will not be defrauded.

Overreaching is based on the Doctrine of Conversion - that is, that the beneficiary’s interest in the property is converted into a sum of money rather than an interest in land.

“Overreachable” interests defined by LPA 1925; s2(1), as amended by TOLATA 1996.

There are four main types:

· settled land interests E.g., interest of a tenant for life (now rare);

· interests under trusts of land or trusts for sale;

· sale by a mortgagee or personal representative; and

· sale by order of Court.

To overreach interests under a trust or strict settlement, the purchase monies must be paid to two trustees or a trust corporation - LPA 1925; s27(1) - provided this is done, the purchaser is not concerned with the beneficial interests, whether or not he had notice.

Caunce v Caunce [1969] 1 WLR 286.

He husband (H) was the sole owner of a property.  His wife had a beneficial interest which was not overreached by payment to H (sole trustee).  This case was memorable for its discussion of the Doctrine of Notice (see below).

Williams and Glynn’s Bank v Boland [1981] AC 487.

Again, the husband (H) was the sole owner of land.  He mortgaged the land to the bank, without disclosing his wife’s (W) existence or interest in the land (interest under a trust).  The bank paid the mortgage money to H who was the sole trustee.  

Held:  Again, the court held that the payment did not overreach W’s interest, which survived against the bank.

But compare City of London Building Society v Flegg [1988] AC 54.

Here the property was owned by H and W with a contribution having been made by the parents of W (Ps).  The property was re-mortgaged by H and W, who later defaulted.  The question before the court was whether Ps had an interest.

Held:  Their beneficial interest was overreached by payment of the mortgage monies to H and W, E.g., 2 trustees.

Both Boland and Flegg related to registered titles - but the principle of overreaching is still the same.
Also see State Bank of India v Sood [1997] 1 All ER 169.

Payment of money may, in some circumstances, not be necessary for overreaching.  In this case, the mortgagees overreached the beneficiaries’ interests where the owner had mortgaged the property against future borrowings so when the mortgage was completed n capital monies were received.  

Kingsnorth Finance Co Ltd v Tizard [1986] 2 All ER 54.

Here H, again, was the sole owner.  He charged the property but W’s interest was not overreached.  (See below for discussion in context of notice).

Consider the problems of overreaching - why is it not a perfect system?

Why did the Doctrine of Conversion come into existence and why was it abolished by the Trusts of Land and Appointment of Trustees Act 1996?

Some academics have argued that the introduction of the Trusts of Land and Appointment of Trustees Act 1996, in abolishing the Doctrine of Conversion also effectively reversed the decision in Flegg.  Subsequent case law suggests this is not the case.  

In Birmingham Midshires Mortgage Services Ltd v Sabherwal [2000] P and CR 256, Robert Walker LJ stated:

“The [TOLATA] contains nothing to exclude the essential overreaching provision contained in s2(1)(ii) of the Law of Property Act 1925.  On the contrary, that provision is amended so as to merit the new terminology of the [TOLATA] ... so is in effect confirmed ... by the [TOLATA]”.

The Doctrine of Notice

So - “commercial” interests (as defined in the Land Charges Act) are covered by land charges, “family” interests (as defined in the LPA 1925) are covered by overreaching - what happens if an interest does not fit either of these?  It is subject to the Doctrine of Notice.  This somewhat goes against the aim of the 1925 legislation, which was to promote certainty.

Notice was much more important before the 1925 legislation, as any interest which was not “legal” was subject to notice.  Since 1925 it has become less important, but it is still relevant in a few circumstances.

The following are subject to notice:

· Pre 1925 covenants/equitable easements;

· Sole trustee situations, as in Caunce v Caunce (above).  Under the unregistered system, where a potentially overreachable interest is not overreached because the purchase money is not paid to two trustees, whether it binds the purchaser depends on notice.  In Caunce, the Court was asked to decide whether the fact of W’s occupation gave constructive notice of her beneficial interest.  It took a narrow view and held that her occupation was entirely consistent with the fact of her being married to H and did not give constructive notice of her beneficial interests.  

Compare that decision with Kingsnorth v Tizard.  Here H arranged for the mortgagee’s representative to visit when he knew W would be out.  He described himself as “single” on the mortgage application form, and told the representative that W had left and lived elsewhere.  Their children were present on the representative’s visit.  

Held: The mortgagee was fixed with constructive notice of her interest - the company should have made further enquiries;

· Equitable estoppel - Ives E.R Investment Ltd. v High [1967] 2 QB 379 - A had been permitted to use a right of way over B’s land, in return for the fact that A did not make a fuss about B’s building which encroached on A’s land.  

Held:  This right amounted to an equitable easement.  It was not registered as a land charge, but was held to bind purchasers as there was a proprietary estoppel.  Thus, an interest coupled with an estoppel is subject to the Doctrine of Notice;

· Equitable rights of entry - Shiloh Spinners Ltd v Harding [1973] AC 691.  Here a landlord (L) had granted an equitable lease - E.g., the lease did not satisfy the requirements necessary for it to be legal.  The lease contained right of re-entry for L if the tenant did not pay the rent, etc. 

Held: This must be an equitable right, not a legal one, as the lease itself was not legal.  However, it could not be registered as a Land Charge because it did not fit any accepted category.  Thus the right was subject to the Doctrine of Notice.

· Tenant’s right to remove fixtures at the end of the lease.

Notice may be:

· actual, where the purchaser actually knew;

· constructive, where the purchaser is deemed to know because a reasonable person would have known or at least have been prompted to make further enquiries;

· imputed, where the purchaser’s agent (E.g., solicitor) knew, so the purchaser himself is deemed to know.

Problems can arise when deciding whether or not someone has constructive notice – 

consider Caunce and Tizard (above).

Unregistered Land
What sort of protection is required?
















*Land charges A B C (i) (iii) and F void against purchaser for valuable consideration of any interest in land. 

Land charges C(iv)  D(i) (ii) (iii) void against purchaser for money or money’s worth of legal estate in land.

** Notice - actual, imputed, constructive.

Registration of Title to Land 


The 1925 legislation, and, in particular, the Land Registration Act 1925, envisaged a system where all titles would be registered, so that the conveyancing process could be rendered as quick and straightforward as possible, and so that purchasers would have maximum certainty that the title they were buying was not subject to any hidden rights.

However, because of a variety of reasons, titles did not always show all interests to which the land was subject and this was one of the reasons for introducing the Land Registration Act 2002 (LRA 2002), which repealed the LRA 1925 and came into force in October 2003.  The LRA 2002 must be read in conjunction with the Land Registration Rules 2003.


Below, is set out the law as it stood pre October 2003 and the law after the LRA 2002 came into force.

	Why have a system of registration of title?  Why is it better than an unregistered system?

(i)
Certainty - all information relating to land is stored (now electronically) in one place and is easy to check - unlike the unregistered system where purchasers had to check through stacks of deeds, never knowing whether one was lost;
(ii)
Speed and ease of land transfer;
(iii)
Conveyancing takes less time and, therefore, is cheaper;
(iv)
Accurate (and standardised) plans available; and
(v)
(To a degree) the state guarantees the title.



Principles of registration of title to land under the LRA 1925
The Mirror Principle - Register reflects all estates and interests in land.  No need to look at deeds.  Certainty is the key, and notice is irrelevant - BUT remember interests that override (see later).

The Insurance Principle - Title is guaranteed by the State.  Compensation is available for any matter which is omitted from the register.

The Curtain Principle - Interests under trusts are kept off the title; overreaching still applies. 

Types of Interest in Registered Land

When the title to land was registered, there were different types of interest which could be relevant.  The system of interests was and still is quite different for registered and unregistered titles and you need to learn both as separate systems. 

The types of interest are:

1. Registrable;

2. Interests protected by an entry on the Register; and

3. Interests that override a registered disposition.

The system very broadly works like this; if an interest is registrable, it is registered with a title of its own (with the exception of easements which do not have their own title).  

If an interest is not registrable, then it is an interest protected by an entry on the Register, and must be protected by being appropriately registered on the title, unless it is an interest that overrides, in which case it will be binding on purchasers without the need for any registration at all.  

The system was designed to be simple; the original idea was that anything not entered on the register would not bind a purchaser.  This would have created a harsh but certain regime for both purchasers and holders of interests in land.  However, political or other pressure on the legislature at the time the system was introduced in 1925 led to the inclusion of a third category of interests, where lack of registration was not fatal.  

The aim was that this category would apply to a very few largely obscure interests.  However, as we will see, case law meant that a substantial number of interests were in fact included, arguably driving a coach and horses through the “certain” system which was envisaged.

Registrable Interests under the LRA 1925

These were limited to:


a) a legal fee simple (E.g., absolute in possession);


b) a term of years absolute EXCEPT:



i) a lease with 21 years or less to run;



ii) a mortgagee's term with a subsisting right of redemption.

Under the LRA 2002, there are still only two estates which can be registered with a title of their own (E.g., registrable interest).  These are:

(i) a freehold estate in land; or

(ii)
a leasehold estate for a term which, at the date of its transfer or creation, has more than seven years to run.

There are then various types of registered titles, which we do not need to go into in detail.

If the estate or interest you are looking at is not registrable, you need to decide whether it needs protection.  To do this, decide whether it is an interest to be protected by an entry on the Register or an interest that overrides a registered disposition.
Interests protected by an entry on the Register

There are 2 methods of protection, namely:

1) Restrictions - LRA 2002; ss40 to 47 


This prevents dealings unless a specified requirement has been complied with.  It is used to protect beneficial interests under trusts, E.g., it may state that no dealing with the land is valid unless capital money is paid to two trustees. 

2) Notices - LRA 2002; ss32 to 39 


This is used particularly to protect what would be protected as a Land Charge in unregistered title, E.g., a restrictive covenant in freehold land has to be protected by notice.  

There are two forms of notice: 

· “agreed”, where the owner applies for the notice to be entered in the Register or agrees to that happening or the Registrar agrees with the claim; and 

· “unilateral”, where the owner does not have to agree.  In this case, the owner will be advised and then has a period of time in which to apply for the notice to be removed.

Interests that override a registered disposition 
The LRA 2002 introduced a category of interests called “interests which have overriding status”.  This was to replace a similar device under the LRA 1925; s70(1) known as “overriding interests”.  The two are very similar, but have significant differences.  To understand the new law, we need first to examine the old law.

Overriding interests were unique because:

i) there was no need for registration for such an interest to bind a purchaser (in fact, registration could be disadvantageous); and 

ii) notice was irrelevant - a purchaser was always bound by an overriding interest, even if he did not and could not have known about it.

They were defined in LRA 1925; s3(xvi) as “all the incumbrances, interests, rights and powers not entered on the register, but subject to which registered dispositions are to take effect”.  

Interests capable of being overriding were then listed in LRA 1925; s70(1) and the main ones were:

a) legal easements and legal or equitable profits a prendre (but note that, after Celsteel Ltd v Alton House Holdings Ltd [1985] 1 WLR 204, confirmed in Thatcher v Douglas [1996] 146 NLJ 242, this also applied to equitable easements which are “openly exercised and enjoyed with” the land).  This has changed under the LRA 2002;

b) rights acquired or  in the course of being acquired  under the Limitation Act 1980 (squatters’ rights);

c) the rights of every  person in actual occupation of the land (or in receipt of the rents and profits thereof) except where enquiry is made of such person and the rights are not disclosed;

d) local land charges; and

e) legal leases for a term not exceeding 21 years. 


In practice, many potential overriding interests were, in fact, entered on the register, E.g., interests of beneficiaries under trusts, easements. 


Also, the Registrar had discretion to note any overriding interests on the register. 


Once noted, such interests ceased to be overriding and became minor interests (this term was not used in the LRA 2002), but this did not affect their validity.  

Thus there were a number of situations where something which was not on the register could be binding.  Perhaps the most problematic of these was caused by s70(1)(g), because it was potentially such a wide category.  

Anyone who had a right in land and was in actual occupation of a property, save where enquiry was made OF THEM and they denied their right, would have an overriding interest.


Some examples of situations where overriding interests were found to exist include:

Webb v Pollmount Ltd [1966] 2 WLR 543.  

Here the tenant had an option to purchase the freehold interest in some land.  

Held:  This option bound the purchaser of the landlord’s interest as the option was an overriding interest and the tenant occupied the land.  Compare this decision with Midland Bank v Green discussed earlier when we looked at the unregistered land system.  

See also Kling v Keston Properties Ltd [1983] P and CR 212 and Wallcite Ltd v Ferrishurst Ltd [1999] 1 All ER 977.

Hodgson v Marks [1971] 2 All ER 684.  

A transferred the legal ownership of her property to B, her lodger, so that he could take over its management.  B sold the property to C.  C knew of A’s existence but did not enquire as to her rights.  

Held:  A was a beneficiary under a trust and, therefore, had a right in land.  A was still living at the property, so was in actual occupation and, therefore, had an overriding interest.  Thus it is clear that rights under a trust could be overriding, whatever the traditional Doctrine of Conversion may suggest to the contrary.

Williams & Glyns Bank v Boland [1980] 2 All ER 408.  

Mr B was the sole legal owner of matrimonial home and Mrs B had a beneficial interest.  Without Mrs B’s knowledge, Mr B mortgaged their home to W & G.  Mr B then defaulted on the mortgage and W & G tried to recover and sell the property.  

Held:  Mrs B had interest in land (under trust) and was in actual occupation, therefore her interest was overriding.  Compare City of London Building Society v Flegg mentioned earlier.

After Boland (which worried lenders considerably!), several cases seemed to limit the effect of s70(1)(g) in this type of case.  For example, there was some discussion as to the moment at which actual occupation had to be proved.  

In Abbey National Building Society v Cann [1990] 1 All ER 1085, it was held that the fact of furniture being in place just 35 minutes before completion did not constitute actual occupation, and occupation must be proved at the time of completion.  This means that it is unlikely that a s70(1)(g) case will arise on a sale, but only on a re-mortgage.  Prior to Cann, it was accepted that the date for determining the existence of an overriding interest was the date of registration. 

In Barclays Bank v Zaroovabli [1997] Ch 321, property owners mortgaged their property to a bank but the charge was not registered for six years.  In the meantime, the owners had granted a tenancy to A.  A later successfully claimed that her interest was overriding as against the bank under s70(1)(k) even though it did not exist when the bank granted the mortgage.

In Paddington Building Society v Mendelsohn [1985] 50 P and CR 244 a woman needed to borrow money to be secured by way of a mortgage over her property.  Her son lived with her and knew that the mortgage was being taken out.  

Held:  Where, as here, the person with the interest knew of the mortgage (or sale), their rights would be postponed (E.g., be secondary) to those of the lender.

There has been considerable judicial discussion as to what constitutes “actual occupation”.  In Strand Securities v Caswell [1965] Ch 373, it was held that actual occupation has its normal meaning; it is possible to occupy through the medium of another but (as here) occupation as a licensee is not enough, as the licensee has no right in land. 

Similarly, in Hypo-Mortgage Services Ltd v Robinson [1997] 2 FLR 71, the Court of Appeal held that occupation through an infant child was not sufficient as a child only occupies a property as a shadow of its parent’s occupation.

Chokar v Chokar [1984] FLR 313 involved a wife who had an equitable interest in the matrimonial home.  Her husband sold the house at an undervalue whilst she was in hospital having a baby!  Unsurprisingly, the court held that the wife was still “in actual occupation”.

Occupation of part of a property could, under the LRA 1925, be sufficient to give an overriding interest over the whole property.  

In Ferrishurst v Wallcite Ltd [1999] 1 All ER 977, Ferrishurst had a lease of part of a building, and an option to purchase the whole building.  They failed to register the option to purchase, and later claimed that it was in fact overriding.  Their claim was upheld by the Court of Appeal.  

Can you think of the practical ways in which the threat of s70(1)(g) was effectively lessened?

Remember, s70(1)(g) was frequently used to protect the interest of a beneficiary under a trust, often because of an informal family type arrangement.  Such interests could be overreached, and if purchase money (or mortgage money) was paid to two trustees, overreaching would occur and thus there would no longer be an interest in land to protect.  For a practical example of how this works, compare Boland and Flegg.

The Doctrine of Notice in Registered Land

There were attempts, in Peffer v Rigg [1977] 1 WLR 285 and Lyus v Prowsa Developments Ltd [1982] 1 WLR 1044 to bring the Doctrine of Notice into registered title.  
In Peffer, A and B contributed to the purchase price of a property but only A was registered as proprietor.  B did not register any interest.  A then sold the property to his wife for a very nominal amount.  
Held:  The wife took subject to B’s interest because she had not provided valuable consideration, and because she had not acted in good faith.  This seemed to bring the concept of notice into registered title.  However, in Boland, Lord Wilberforce made it clear that notice has no place in registered title.

Criticism of Overriding Interests 

The effect of overriding interests was, as we have seen, to bind a purchaser from a registered proprietor, whether he knew about them or not.  They thus detracted from the principle that the register should be a mirror of the title, and so it was important that they should be able to justify their existence as a separate category within the system of registered conveyancing.  

This was one of the reasons for the introduction of the LRA 2002.  The LRA 2002 makes a variety of changes.  Many of these you only need to know in outline for our purposes.


Background to the Land Registration Act 2002 

The LRA 2002 received Royal Assent on 26 February 2002 and came fully into force together with its associated rules on 13 October 2003.  It has been the largest single item of law reform undertaken by the Law Commission to date.  In September 1998, a joint consultation paper (Law Com 254) entitled “Land Registration for the 21st Century” was issued by the Law Commission and the Land Registry dealing with major areas identified for improvement and seeking views on the way forward.  LRA 2002 was the outcome of that exercise.  The Land Registry has lots of information on the way it operates on its website at www.landregistry.gov.uk.  


Main Objective of the Land Registration Act 2002 


The fundamental objective underpinning the Act is:
“… the register should be a complete and accurate reflection of the state of the title of the land at any given time, so that it is possible to investigate title to land on line, with the absolute minimum of additional enquiries and inspections.”

[Paragraph 1.5 Law Com No 271]


This is achieved by:

· requiring or allowing additional interests in land to be registered, such as shorter leases;

· making registration more attractive (most obviously, by making it far more difficult for squatters to acquire title to registered land by adverse possession) and thereby encouraging voluntary first registration to speed up the completion of the register; and
· providing that fewer unregistered interests will bind the land without being the subject of an entry on the register, and empowering the registrar to record any such interests that come to his attention. 

Changes Made by the Land Registration Act 2002 


First Registration

One of the underlying principles of the LRA 2002 is to increase the number of interests in land that are registrable.  Everything that had, under the LRA 1925, to be registered still has to be registered, but there are additional interests that also have to be registered under the LRA 2002; s4.

The main addition relates to the length of a lease requiring registration.  Prior to the LRA 2002, to be registrable, a lease had to be granted for or have a remaining unexpired term of more than 21 years.  This figure is adjusted under the LRA 2002 to a term granted or unexpired of more than 7 years.  
The Lord Chancellor may in the future by order shorten the length of a lease requiring registration.  Most leases of three years or less do not need to be in writing.  The figure will not, therefore, be adjusted below more than three years.

It is also compulsory under LRA 2002; s4(1)(d) to register leases of any length that take effect more than three months after the date of their grant.  The existence of these leases would not be easy to discover by other means.

Interests that override a registered disposition (formerly “Overriding Interests”)

The LRA 2002 introduced an important change with regard to “overriding interests”.  From now on, there are effectively two types of interests which have overriding status:

· those which take effect prior to first registration; and 
· those which are binding on a dealing with an already registered title.

When a person is registered as the first registered proprietor of a freehold title, he or she will take subject to:
· interests which are the subject of entries on the register; and 

· unregistered interests falling within any of the paragraphs of LRA 2002; Schedule 1 (E.g. interests with overriding status). 

On giving effect to a registered disposition, the person registered as proprietor of an interest in land is registered subject to:
· matters which are the subject of an entry on the register; and

· unregistered interests falling within any of the paragraphs in LRA 2002; Schedule 3 (E.g. interests with overriding status). 

These interests, which are binding without any reference being made on the register, are considerably reduced in both number and scope.  For example, only legal (not equitable) easements and profits have overriding status (overturning the decision in Celsteel v Alton House Holdings) and, in the case of registered land, any person who acquires an interest for valuable consideration under a registered disposition will only be bound by an easement or profit that is an overriding interest if:
· It is registered under the Commons Registration Act 1965;

· He or she actually knows of it;

· It is patent; in other words, it is obvious on a reasonably careful inspection of the land over which the easement or profit is exercisable, so that no seller of land would be obliged to disclose it; or

· It has been exercised within the period of one year before the disposition.

Some of the more obscure interests only retained their overriding status for ten years after the LRA 2002 came into force (s117).  
The aim of this provision is gradually to eliminate such interests (E.g., manorial rights and chancel repair liability).  For example, chancel repair liability will not override a disposition made after 12 October 2013 but will continue to bind the current registered proprietor of the land at that date.
The registrar is given an additional power to require certain known unregistered interests to be disclosed to him in the application for registration (s71).  When such an interest comes to the registrar’s attention, and he is sufficiently certain as to its existence and its nature and scope, he will make an entry on the register.  The recording of the interest on the register causes the interest to lose for evermore its overriding status. 

Actual Occupation
The rights of persons in actual occupation are different under the LRA 2002 than under the LRA 1925.  
Firstly, a claimant must be “in actual occupation” - under the old law this included being in receipt of rents and profits from the land.  Under the LRA 2002 “actual occupation” is given its natural meaning and does not include those in receipt of rents and profits.  

Secondly, the decision in Ferrishurst v Wallcite Ltd [1999] (above) has been reversed.  Therefore, if the claimant only occupies part of the land he can only claim an overriding interest in respect of that part.

Thirdly, on a dealing with the land, the claimant will not succeed if either enquiry is made of him (HSBC v Dyche [2009] EWHC 2954) and he does not disclose his right, or the right is not obvious on inspection of the land (Thomas v Clydesdale Bank [2010] EWHC 2755).  So far there has been little new case law on this topic and so all the pre LRA 2002 case law is also still relevant.
However in Link Lending Ltd v Bustard (by her litigation friend Walker) [2010] EWCA Civ 424, the Court of Appeal gave some useful guidance on the relevant factors to be weighed up when deciding if a person is in actual occupation which include:
· The degree of permanence and continuity of presence of the person concerned;
· The intentions and wishes of that person;
· The length of, and reason for, absence from the property;
· The nature of the property; and

· The personal circumstances of the person.
The recent case of Chaudhary v Yavuz [2011] EWCA Civ 1314 saw C trying to argue he was in actual occupation of a staircase!  The staircase had been built on Y’s property before he acquired it and was used to access the upper floors of C's neighbouring property.  There was no formal Deed of Grant (see later on the course when we discuss Easements).  The servient land was sold to Y free from incumbrances other than those specified in the sale contract and those discoverable by inspection.  Y had the staircase removed and C brought proceedings as his property was no longer accessible by his tenants of the upper floors.  

Held:  The High Court found in favour of C.  The court decided that C was in actual occupation of part of Y’s property, so the right was an overriding interest that bound Y.  
Held:  The Court of Appeal disagreed finding in favour of Y.  Use of the stairway was not enough to amount to actual occupation and did not create an overriding interest that would bind Y.
Clearly, lenders/purchasers should carry out proper investigations of title and a physical inspection of the property to safeguard against the risk of their interests being overridden by a person in occupation.
The LRA 2002 makes other changes including those relating to the rules on rectification and indemnity, as well as provisions relating to electronic conveyancing.  These are not yet fully in force.

LAND REGISTRATION ACT 2002

SCHEDULE 1

UNREGISTERED INTERESTS WHICH OVERRIDE FIRST REGISTRATION

Leasehold estates in land

1.
A leasehold estate in land granted for a term not exceeding seven years from the date of the grant, except for a lease the grant of which falls within section 4(1) (d), (e) or (f)  [i.e. reversionary lease taking effect in possession more than 3 months after grant; lease under part 5 Housing Act 1985 (right to buy), or under s171A Housing Act 1985 (disposal by landlord which leads to person ceasing to be a secure tenant).];.

Interests of persons in actual occupation

2.
An interest belonging to a person in actual occupation, so far as relating to land of which he is in actual occupation, except for an interest under a settlement under the Settled Land Act 1925 (c. 18).
Easements and profits a prendre

3.
A legal easement or profit a prendre.

Customary and public rights

4. A customary right.


5.
A public right.

Local land charges


6.
A local land charge.

Mines and minerals

7. An interest in any coal or coal mine, the rights attached to any such interest and the rights of any person under section 38, 49 or 51 of the Coal Industry Act 1994 (c. 21).

8. In the case of land to which title was registered before 1898, rights to mines and minerals (and incidental rights) created before 1898.

9. In the case of land to which title was registered between 1898 and 1925 inclusive, rights to mines and minerals (and incidental rights) created before the date of registration of the title. 
Miscellaneous

10. A Franchise.

11. A manorial right.

12. A right to rent which was reserved to the Crown on the granting of any freehold estate (whether or not the right is still vested in the Crown).

13. A non-statutory right in respect of an embankment or sea or river wall.

14. A right to payment in lieu of tithe.

SCHEDULE 3

UNREGISTERED INTERESTS WHICH OVERRIDE REGISTERED DISPOSITIONS

Leasehold estates in land

1. A leasehold estate in land granted for a term not exceeding seven years from the date of the grant, except for –

(a) a lease the grant of which falls within section 4(1)(d), (e) or (f) [i.e. reversionary lease taking effect in possession more than 3 months after grant; lease under part 5 Housing Act 1985 (right to buy), or under s171A Housing Act 1985 (disposal by landlord which leads to person ceasing to be a secure tenant).];

(b) a lease the grant of which constitutes a registrable disposition [i.e. lease for more than 7 years; reversionary lease taking effect in possession more than 3 months after grant; discontinuous lease; lease under part 5 Housing Act 1985 (right to buy), or under s171A Housing Act 1985 (disposal by landlord which leads to person ceasing to be a secure tenant).].

Interests of persons in actual occupation

2. An interest belonging at the time of the disposition to a person in actual occupation, so far as relating to land of which he is in actual occupation, except for – 

(a) an interest under a settlement under the Settled Land Act 1925 (c. 18);

(b) an interest of a person of whom inquiry was made before the disposition and who failed to disclose the right when he could reasonably have been expected to do so

(c) 
an interest –

(i) which belongs to a person whose occupation would not have been obvious on a reasonably careful inspection of the land at the time of the disposition, and

(ii) of which the person to whom the disposition is made does not have actual knowledge at that time;

(d) a leasehold estate in land granted to take effect in possession after the end of the period of three months beginning with the date of the grant and which has not taken effect in possession at the time of the disposition.

Easements and profits a prendre

3. 
(1) 
A legal easement or profit a prendre, except for an easement, or a profit a prendre which is not registered under the Commons Registration Act 1965 (c. 64), which at the time of the disposition -

(a) 
is not within the actual knowledge of the person to whom the disposition is made, and

(b)
 would not have been obvious on a reasonably careful inspection of the land over which the easement or profit is exercisable.

(2) 
The exception in sub-paragraph (1) does not apply if the person entitled to the easement or profit proves that it has been exercised in the period of one year ending with the day of the disposition.


Customary and public rights


4.
A customary right.


5.
A public right.


Local land charges


6.
A local land charge.


Mines and minerals

7. An interest in any coal or coal mine, the rights attached to any such interest and the rights of any person under section 38, 49 or 51 of the Coal Industry Act 1994 (c.21).
8.
In the case of land to which title was registered before 1898, rights to mines and minerals (and incidental rights) created before 1898.

9.
In the case of land to which title was registered between 1898 and 1925 inclusive, rights to mines and minerals (and incidental rights) created before the date of registration of the title.

Miscellaneous


10. A franchise.

11. A manorial right.

12. A right to rent which was reserved to the Crown on the granting of any freehold estate (whether or not the right is still vested in the Crown).

13. A non-statutory right in respect of an embankment or sea or river wall.

14. A right to payment in lieu of tithe.

Registered Land
What sort of protection is required?


















Adverse Possession


Meaning of adverse possession


Remember, the usual way to acquire land is by contract, then conveyance; E.g., a two-stage process.


Contract - must be in writing and signed by both parties (LP(MP) Act 1989; s2).


Conveyance - must be made by deed (LPA 1925; s52).


BUT - though this is the normal way to acquire land, it is also possible to obtain ownership without either contract or conveyance, E.g., by adverse possession. 

“At the heart of the common law perception of property … is the primacy accorded to possession in fact.  For the common lawyer the root of title is not 'words upon parchment' ... but rather the raw fact of sustained possession… Ownership of an estate in land is ultimately founded on the successful assertion of de facto control or the continuity of a de facto exercise of power…  'Possession is prima facie evidence of seisin in fee simple' ...”

Gray and Gray; Elements of Land Law.


For example, A may be the owner of an area of land on paper, but if someone else takes possession, there may come a time when A is barred by statute from doing anything about it.


Can you think WHY this particular development came about in land law?


The whole area is an interesting one - by the operation of the law on adverse possession, a legal owner can be deprived of his/her rights simply due to inaction.


The Human Rights Act 1998 (HRA) gives another interesting area for argument. European Convention on Human Rights; Article 1 of Protocol 1, brought into force by the HRA, provides for a right to property.  This could give the paper owner the right to protest if he/she is denied their right as against a squatter.  

See JA Pye (Oxford) Ltd v Graham [2003] 1 AC 419 HL and Beaulane Properties Ltd v Palmer [2005] All ER (D) 413.  In both cases the courts were asked to decide whether the law prior to the LRA 2002 was in breach of the HRA.  They decided that the law pre 2002 may well have been in breach, but that the greater rights given to paper owners by the LRA 2002 redressed this balance.

But see also Agnes Ofulue v the United Kingdom S2512/09 [2010] ECHR 2014 where the ECHR found unanimously in favour of the UK Government in an action.  Here the claimant argued breach of the European Convention on Human Rights; Articles 6 and 10 as well as Article 1 of Protocol 1. 


There are public policy issues too.  Land needs to be freely marketable to ensure a vibrant economy - without the law on adverse possession, arguably some land would remain untouched and unloved forever.  This is untenable in a society where land is in short supply.


For unregistered land and registered land, pre the LRA 2002, this area is governed by the Limitation Act 1980; s15(1).  For registered titles, a new regime of protection of paper title owners against squatters was introduced by the LRA 2002.

For unregistered land (and pre LRA 2002 registered land), the Limitation Act 1980 states:

“No action shall be brought by any person to recover any land after the expiration of twelve years from the date on which the right of action accrued to him, or, if it first accrued to some person through whom he claims, to that person.” (s15(1))
The period for Crown land and land owned by a charity is 30 years.  Where land is held under a lease and the lease is not registered, the 12 year period does not start to run until the lease has come to an end.

It is important to remember that the law does not operate to transfer to the squatter the legal title - the legal title remains with the paper owner; simply, he cannot bring an action in court to enforce his rights.

Also remember that “land” includes leases, so it is possible to adversely possess as against a leaseholder.

Finally, the squatter is not classed as a “purchaser” so can never be Equity's Darling - remember, equity will not assist a volunteer.  He takes the land subject to all earlier interests whether legal or equitable and whether or not he had notice of them.


Requirements for adverse possession
1. Possession for 12 years (see above)

The recent case of Parshall v Hackney [2013] EWCA Civ 240 had rather unusual facts.  P was the registered owner of Number 29 having acquired it in 2006.  The title to Number 29 was first registered in 1904.  Number 29’s registered title plan included a triangular area of paved land in front of the building (“the disputed land”).  

H was the registered owner of Number 31 acquired in 1986.  The title to Number 31 was first registered in 1980.   When Number 31 was first registered, the Land Registry included the disputed land in the registered title plan by mistake.

In July 1988, H’s family placed chains and a concrete bollard on the disputed land to mark it out as a parking space for Number 31 and from that time the disputed land was used exclusively by H’s family.

In 2000, the Land Registry made a second mistake when, as part of computerising title plans, it excluded the disputed land from the title plan to Number 29!

In August 2008, P applied for rectification of the register to exclude the disputed land                                       from the title plan of Number 31.

Held:  The Land Registry Deputy Adjudicator refused rectification and decided that H had acquired title by adverse possession.  

Held:  The High Court dismissed P’s appeal.

Held:  On appeal to the Court of Appeal, P’s appeal was allowed.  The court decided that H’s family had not acquired title to the land by adverse possession.  Concurrent registration meant that the right of action to recover the disputed land had not arisen and so was not statute-barred.  Essentially, no right of action had arisen because throughout the relevant period of possession, H’s predecessors were the registered proprietors of the disputed land & so lawfully entitled to possession.

2.
Possession must be continuous


Any interruption will mean that time will begin to run again.

Always consider, too, whether there is actual possession or just occasional use - the latter will probably only give rise, at best, to an easement (provided all of the necessary ingredients are present - see later).


3.
Possession must be open

The possessor must not be in possession by stealth or fraud - if he is, time will not start to run until he is open about his activities.  (See Rains v Buxton [1880] XIV Ch D 537 - use of a cellar).


4.
No need for continuity of possession

The possession does not have to be by the same person throughout.  Provided the possession has been continuous, it can be through a succession of people.  There may, however, be a problem of proof, as previous occupiers may be hard to trace.  In practice, statutory declarations are the usual form of proof.


5.
There must be factual possession
The squatter must treat the land as his; it must be clear that he is both in possession and intends to use the land as his own.  

Fencing land is generally considered the most decisive act of adverse possession (E.g., George Wimpey & Co Ltd v Sohn [1967] Ch 487; Williams v Usherwood [1983] 45 P and CR 235).  However, fencing is not essential:

“As to possession, it must be considered in every case with reference to the peculiar circumstances.  The acts, implying possession in one case, may be wholly inadequate to prove it in another.  The character and value of the property, the suitable and natural mode of using it, the course of conduct which the proprietor might be expected to follow with a due regard for his own interests - all these things, greatly varying as they must, are to be taken into 
account.”

(Lord Advocate v Lord Lovat [1880] AC 273, per Lord O'Hagan).

Improving the land may also count as sufficient possession.  In Treloar v Nute [1977] 1 WLR 1295, the act of possession consisted of erecting a fence and filling in a gully (E.g., improving the land) which was considered sufficient.

However, trivial acts will not amount to possession.  In Tecbuild Ltd v Chamberlain [1969] 20 P and CR 633, children using the land to play was not sufficient.  Neither was using land for grazing goats (Boosey v Davis [1987] 55 P and CR 83), or growing vegetables and erecting sheds for breeding dogs (Williams v Raftery [1958] 1 QB 159).

Note also the concept of “horizontal possession”.  Essentially, acts of possession on one piece of land are treated as comprising possession of other land where there is such a common character of locality as to raise a reasonable inference that, if one part belongs to the person in possession, the other part does too.  This concept was explored in Smith v Frankland & Ano’r [2015] UKUT 294 (TCC).

S claimed adverse possession of a garage and other land with the other land comprising:

(1) an area of hard-standing and vegetation to the west of the garage (Western Land); and
(2) an area of hard-standing in front of the garage and another area of land to the rear of the garage.  
S used the garage for storage and had cleared foliage from the Western Land from time to time and it was used for parking purposes by a third party as the licensee of S.

Held (First Tribunal): S had acquired title by adverse possession to the garage, but not to areas (1) and (2).  These areas were held to be separate and distinct.

Held (Upper Tribunal): S’s appeal was dismissed.  The Upper Tribunal did not agree with S’s submission that the Western Land was so inherently linked to the garage as to raise the reasonable inference that S was in possession of it.  The Upper Tribunal found that a clear distinction could be drawn between the garage & the Western Land including that:

· The garage was enclosed whereas the Western Land was open;
· The boundaries of the garage were clear (the boundaries were the garage walls!) but the boundaries of the Western Land were not clearly defined;

· S’s possession of the garage was attributable to his use of the garage for storage purposes. 

6.
There must be an intention to possess
This can be express or implied from the facts.  

The trespasser must show:

“An intention for the time being to possess the land to the exclusion of all other persons, including the owner with the paper title”.  

Per Slade J in Buckinghamshire County Council v Moran [1990] Ch 623.

It was previously thought that acts done on land had to be inconsistent with the true owner’s use of the land for the purposes for which he intended to use it (Leigh v Jack [1879] 5 Ex D 265).  This meant that even if the paper owner had no use for the land now but had an intention to use it in the future, it was very hard to defeat him.  

This doctrine was rejected in Moran, where it was stated that the intentions of the true owner were relevant only to the extent that they had an impact on the intentions of the trespasser.  

In JA Pye (Oxford) Ltd v Graham [2003], there was a written agreement for grazing rights between A and B which expired in December 1983.  B tried to renew but without success.  B did not vacate the land but remained in possession without permission.  It was held that B had acquired the land by adverse possession even though this was not necessarily his original intention and despite the fact that he would have been prepared to pay for his occupation.

It is well established, therefore, that the claimant must show intention to possess and this must be obvious to the world at large.
In the recent case of Chambers v London Borough of Havering [2011] EWCA Civ 1576, H was the registered owner of Areas 1, 2 and 3 (the disputed land) and brought possession proceedings against C.  C asserted he had been in adverse possession of the disputed land for more than 12 years prior to 13 October 2003.  Since 1983, C had kept animals and animal shelters on the disputed land.  C had also maintained and replaced part of the wire fencing around the disputed land and he did not allow H to mow the grass.

Held:  The County Court decided that C had not established factual possession nor an intention to possess for the requisite 12 year period.  C appealed against the decision. 
Held:  The Court of Appeal dismissed the appeal regarding Area 3 but ordered a re-trial re Areas 1 and 2.  The Court of Appeal’s decision is useful as the court considered the type of evidence that may be relevant in proving adverse possession.

The County Court had found that C’s replacement and repair of fencing was only undertaken to prevent his animals from getting out of Areas 1 and 2, rather than to dispossess H but the Court of Appeal indicated that in determining whether the erection of fencing demonstrates an intention to possess, each case turns on its own facts and sometimes it will be cogent evidence of adverse possession where its effect is wholly to exclude the paper owner, even if it was erected to keep animals inside rather than to exclude people.  C’s refusal to allow H to mow the grass also reinforced his claim of exclusive possession.
Another case which may assist in understanding what needs to be proven for the requisite intention to possess was the 2015 case of Heaney v Kirkby [2015] UKUT 178 (TCC). The paper-title owner (H) and the adverse possessor (K) had, since 1995 and 1999 respectively, owned neighbouring properties which had once been part of an estate. A dispute arose over ownership of a verge (title to which appeared to be unregistered) that fronted K’s house.  K had used the land in question from 1999 during works to redevelop her house (for storage of building materials, erection of scaffolding, etc) and she subsequently landscaped, installed hard-standing on it for parking and maintained the land after moving into the house.

In February 2012, H purchased paper title to the verge and asked K to vacate the land which she did to a limited extent.  In April 2012, K claimed possessory title to the verge via the Land Registry.

Held: The Upper Tribunal found in K’s favour and H’s appeal of the First Tribunal’s decision was dismissed.   The fact that H had purportedly acquired paper title did not help him, nor did K’s limited and temporary vacation of the verge as, by that stage, K had already established the necessary period of possession so H’s paper title had been extinguished.  It should be noted that occasional and isolated examples of use of the land in question by third parties (E.g. people using it to turn vehicles or get out of the way of oncoming traffic in a narrow lane) were not sufficient to defeat the claim.
7.
Permission and the doctrine of the implied licence
In Wallis's Cayton Bay v Shell-Mex and BP [1975] QB 94, the petrol company bought some land with the intention of expanding its garage at some time in the future.  Wallis's possessed the land, eventually using it to expand their holiday camp.  They then claimed adverse possession.  

Held:  Lord Denning’s view was that in cases like this, where the true owner had a future use for the land in mind, the trespasser was to be treated as occupying under an implied licence from the owner - thus destroying the occupiers' chances of ever proving adverse possession.

However, the Limitation Act 1980 states that the law will not automatically imply a licence simply because the trespasser’s use of the land is not inconsistent with the paper owner's present or future enjoyment of it.


How can the paper owner recover the land?
1) By bringing and pursuing court action if before 12 years has elapsed;

2) If the trespasser voluntarily leaves; or

3) Arguably, by granting the trespasser a licence.


Adverse Possession under the Land Registration Act 2002
One of the most significant changes to the land registration system is the provision of greater protection against a squatter to the owner of a registered interest in land.  The new provisions make registration attractive as owners get two years to evict squatters before they can lose title.
The periods of limitation provided by the Limitation Act 1980 no longer apply to registered land.

The grant of title by adverse possession under the pre LRA 2002 system is based upon the principles of unregistered land.  If the identity of the true owner is not known, title is based on possession of the land.  However, this approach does not fit well with the principles of registration of land. Title to registered land is transferred by means of changes to the register of title, and only changes to that register should take it away.

The 1925 system operates on the basis that if a squatter obtains title to registered land by adverse possession the registered proprietor holds the property upon trust for the squatter.  The new system operates by replacing the registered proprietor on the register of title with the squatter in appropriate circumstances.  The concept of a trust is no longer relevant, as title is only transferred to the squatter at the time that the register is changed.  The squatter then takes over the existing title rather than becoming registered with a new separate title. 

Depending on the circumstances the registration application is dealt with in one or two stages:

Stage One
If a squatter has been in adverse possession for ten years the squatter may then apply for registration in place of the registered proprietor.

The squatter cannot apply:

· when there are proceedings ongoing at the time;

· when the registered proprietor is under a mental disability or, in wartime, is an enemy or a prisoner of war; or 

· when the property is held in trust and the beneficiaries interests are not in possession.

The registrar serves notice on the registered proprietor of the land and the registered proprietor of any charge.  Under the new arrangements certain third parties, for example, mortgagees, are able to apply for an entry to be made on the register that they are to receive notice of an adverse possession application and notice will also be served on anyone who has made such an entry.

If no counter notice is received during the notice period then the squatter is registered in place of the registered proprietor.

If a counter notice is received during the notice period the application will be rejected unless the squatter can establish that one of the following three conditions is met:

· It would be unconscionable by virtue of an equity of estoppel for the proprietor to seek to dispossess the squatter and in all the circumstances the squatter ought to be registered.  An example might be where the squatter has built on registered land believing it was the squatter’s land and the registered proprietor has knowingly acquiesced in the mistake;
· The squatter has an independent right to be registered.  Examples would be where the squatter is entitled under a will or intestacy or contracted to buy and paid the purchase price but never took a conveyance or transfer; or
· In “boundary dispute” cases.

There are four conditions that have to be met for the squatter to be entitled to be registered in a “boundary dispute” case:

· The land concerned must adjoin land owned by the squatter;
· The exact line of the boundary must not have already been determined;
· The squatter must have reasonably believed the land was the squatter’s for the last ten years; and
· The land must have been registered for more than one year.
There have been very few cases looking at adverse possession post the LRA 2002. 

One recent case which is relevant to Stage 1 is Zarb & A’nor v Parry & A’nor [2011] EWCA Civ 1306.  

In 1992 Z’s predecessor sold part of his garden to P's predecessor.  A plan was attached to the transfer which showed the paper title of Z’s northern boundary as running 12 feet north of a hedge.  P's predecessors believed the boundary to follow the line of the hedge between the two properties, so that the 12 feet wide strip (“the strip”) was within their ownership - no fence was erected at either location.

Z acquired his property in 2000 and shortly after acquisition he queried the location of the boundary with P’s predecessors but did not pursue the matter at that time.  One morning in July 2007, Z entered P’s lawn, cut down a tree and began erecting fence posts.  P asked Z to leave but Z refused laying a tape measure across P's lawn along what Z said was correct line of boundary!  Z claimed ownership of all the land on his side of the tape and P threatened to call the police.  After about an hour Z withdrew.  

In June 2009, Z issued proceedings seeking a declaration that the boundary between the properties was as drawn on the plan attached to the 1992 transfer.  

Held:  The High Court held that the boundary was as per the 1992 transfer plan, so Z was the paper owner of the strip but P was in adverse possession and had acquired title to the strip.  

Held:  The Court of Appeal dismissed Z’s appeal and agreed that P had established the requirements under LRA 2002 as he reasonably believed himself to be the owner of the strip.

The court also considered whether Z’s attempts to fence off the strip were sufficient to interrupt P's possession and start time running again on P's adverse possession claim.  It found that whilst it was Z’s clear intention to retake exclusive possession, Z withdrew part way through so that at no time did P lose factual possession or physical control.  

Therefore, P's factual possession was not interrupted.  If P had been absent in July 2007 when Z attempted to retake possession, Z would probably have succeeded                       in their act of dispossession!


Stage Two 

If the original application is rejected the squatter may reapply after two years.  This gives the registered proprietor and others time to apply to the courts to get the squatter out.


If after a further two years:
· no possession proceedings are pending against the squatter;

· no judgement for possession has been given against the squatter in the last 2 years; and

· the squatter has not been evicted


the squatter may reapply (unless the registered proprietor is under a mental disability or in wartime is an enemy or a prisoner of war or the property is held in trust and the beneficiaries are not in possession) and will (assuming he has proved that he is in adverse possession) be registered in place of the registered proprietor.

Registered charges (mortgages)
If the squatter is registered because no objections were received at Stage One or is registered at Stage Two then the squatter will take free of the charge.  The registered chargee will have had an opportunity at Stage One to challenge the occupation by the squatter.  
However when one of the three circumstances in LRA 2002; Schedule 6; Paragraph 5 applies, so that registration is effected at Stage One notwithstanding objections, then the charge will continue to apply unless, as a matter of general law, the squatter had priority over the charge.  The squatter may apply for an apportionment of the charge so that the part of the charge apportioned to the adversely possessed land can then be redeemed.
One final point to note in relation to adverse possession involves the recent case of Best v The Chief Land Registrar [2015] EWCA Civ 17.
This case considered whether the criminalising of trespass by “living in” a residential building had prevented time running for an application for registration of title by adverse possession regarding registered land. 

By way of background, the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPOA) came into force on 1 September 2012.  Section 144 made it a criminal offence to squat in a residential building. The offence applies where:

· a person is in a residential building as a trespasser having entered it as a trespasser;

· the person knows or ought to know that he or she is a trespasser; and
· the person is living in the building or intends to live there for any period.

35 Church Road, Newbury Park was a dwelling house the freehold title to which was registered and the registered proprietor was Doris May Curtis.

Mr Best (B) entered the property and undertook work to it including repairing the roof in 2000, clearing the garden, making property wind and watertight, etc

In January 2012 B moved into the property but he had treated the property as his own since 2001.  B had been living in the property in breach of the criminal law as from 1 September 2012 when s144 came into force.

The Chief Land Registrar cancelled B’s application because s144; LASPOA prevented B relying on any period of adverse possession which involved a criminal offence.

Held:  Both the High Court and Court of Appeal found in favour of B.  The mere fact that adverse possession was based on criminal trespass did not preclude a successful claim to adverse possession.  The courts viewed the purpose of s144 was to help property owners who needed immediate police action not to disrupt the LRA 2002 with random effects on the operation of adverse possession.
Following the conclusion of the case it was up to B to apply to the Land Registry to become the registered proprietor of 35 Church Road, Newbury Park.
In a nutshell, a fundamental public policy might have to yield to a countervailing public interest as here, E.g. title should not be left uncertain in the face of long possession to which there has been no adverse reaction.

Trusts for sale and trusts of land

Basic principles of a trust

a) Separation of “administration” and “enjoyment”

“It is important to remember that a trust for sale of land does in fact exhibit the classic features of the trust concept.  As in the case of any trust, the trust for sale separates the functions of administration and enjoyment of property.  Administration is vested in the trustees for sale as owners of the legal estate in the land.  It is they who exercise the appropriate powers of management and disposition in relation to that estate; it is they who exercise the power of control.  Enjoyment, however, is conferred upon the beneficiaries behind the trust for sale, that is upon those who hold the equitable interests and on whose behalf the trustees are invested with the legal estate.”  

This statement also applies to trusts of land.

b) Separation of legal and equitable

· the legal estate vests in the trustees; and

· the equitable interests vest in the beneficiaries.

The Position Pre 1996

CONSECUTIVE interests - strict settlement;

CONCURRENT interests - trust for sale.

Both were settlements.

The two were mutually exclusive.

A TRUST FOR SALE was used in two instances:

a) Where CONSECUTIVE interests were stated to be held on trust for sale; and

b) In all cases where CONCURRENT interests were involved.

All land held in the above two circumstances was held on trust for sale - defined in LPA 1925; s205(xxix) as an “immediate binding trust for sale”.

Trustees had a DUTY to sell (LPA 1925; s35) and a POWER to postpone (s25(4)) - the main reason for this emphasis was the DOCTRINE OF CONVERSION which held that any beneficiary under a trust was only interested in the proceeds of the sale of the land, not in the land itself.

Trusts for sale could be created:

 expressly - by use of words “to hold on trust for sale”; or 

 by statute - LPA 1925; s19(2), where a minor is a beneficiary, or ss34 and 36, where land was held by more than one person (most common);

 by intestacy - AEA 1925; s33, land held by Personal Representatives on trust for sale; and

  by the court (resulting or constructive trust).

EXAMPLES

1) to X and Y on trust for sale for A and B in fee simple;

2) to A and B on trust for sale for A, B and C;

3) to X and Y on trust for A and B;

4)  
to A and B in fee simple;

5) 
to A, B, C, D and E in fee simple;

6) 
to A in fee simple.

Who will hold the legal estate and, who, the equitable interests in each of the above?

Trustees’ duties and powers included:

 The duty to sell the property;

 A power to postpone the sale; and

 A duty to consult beneficiaries (but trustees were not obliged to follow beneficiaries wishes).

Beneficiaries had the power to apply to court under s30 for an order for sale if they were aggrieved because the trustees had decided to exercise their power to postpone.

The court would usually look at the purpose for which the trust had been set up.  In Re Buchanan - Woolaston’s Conveyance [1937] Ch 738, an order for sale was refused, as the land concerned had been bought to preserve a sea view and that purpose was still valid.  

However, in Jones v Challenger [1961] 1 QB 176, the order was granted, as the purpose of the trust had been to provide a matrimonial home, but the parties had since split up and, therefore, the purpose of the trust no longer existed.

Effect of a trust for sale

The problem for a purchaser of a piece of land which was subject to a trust was always whether he would be bound by the beneficiaries’ interests, or whether he would buy the land free of those interests.  Obviously the latter was preferable - if people thought they might be saddled with other people’s rights, they would not buy the land.  

The most important point to remember about interests under trusts for sale therefore was that they could be overreached.  By paying his purchase money to at least two trustees, or a trust corporation, the purchaser would take the property free of any beneficial interests, whether or not he knew about them.  We have already looked at the concept of overreaching when we were looking at the protection of interests in unregistered titles.  

Linked to this was the Doctrine of Conversion - the idea that beneficiaries were only really interested in the financial aspect of their “stake” in the land and, therefore, when the land was sold and their interests overreached, these would be swept off the title and converted into money, and beneficiaries would be quite happy with this.  

This was not of course always true - suppose the beneficiary was an elderly lady who had given up her secure tenancy to go and live with her adult son, and had given him her life savings of £50,000 to help build a “granny annexe”, on the basis that she would have a home with him for life?  Suppose they had a disagreement and he then sold the house - what would she do with her £50,000?  It would not be enough to buy her somewhere new.  But what could she do to stop the sale if anything?  

The answer was nothing - the strict view of the 1925 legislation was that she did not have a right “in land” so she could not pursue any land law based remedies.

However, there was a certain amount of confusion in case law as to whether a beneficiary under a trust had a right in land or not:

In Irani Finance v Singh [1971] Ch 59, A and B were joint owners of land.  X obtained a charging order against them under Administration of Justice Act 1956; s35.  The question before the court was whether this was valid, as charging orders can only be made against land or interests in land.  

Held:  A and B, under the Doctrine of Conversion, only had an interest in the proceeds of sale and so the order was not valid.

In Elias v Mitchell [1972] Ch 652, A and B were beneficial owners of land.  Legal title was vested in B.  B tried to sell the land and A tried to register a caution against dealings before transfer took effect.  B argued that a caution could only be entered against an interest in land, and A only had an interest in personalty, E.g. the proceeds of sale.  

Held:  Although an “undivided share” in land was excluded from the definition of land in LRA 1925; s3(viii), it was included in the definition of minor interests under s3(xv)(a), so a caution could be lodged.

In Bull v Bull [1955] 1 QB 234, A was the legal owner and sole trustee of land; he and his mother, B, were joint beneficiaries.  He wished to evict his mother and sell the land, but the court held she had a right to occupy and stay.

Also note the decision in William’s and Glynn’s Bank v Boland [1981] AC 487 (HL), [1979] Ch 312 (CA), per Ormrod LJ.    This case is mentioned earlier in these notes.  This decision was arguably the turning point for the Doctrine of Conversion.  Under the old Doctrine of Conversion, Mrs Boland clearly had only an interest in the sale proceeds, yet the House of Lords ruled that she had an interest in land which overrode that of the legal mortgagee.

The main problem with the use of the concept of the trust in family situations is that it was often difficult to fit the law to the justice of the situation, as we shall see later.

The Position Post 1996

The Trusts of Land and Appointment of Trustees Act (TOLATA) came into force on 1 January 1997.  It abolished the strict settlement and created a new trust of land, in place of the trust for sale, which applies to all settlements.

The main effects of TOLATA, so far as they are relevant to land law, are:

1.
Abolition of statutory trusts for sale;

2.
Express trusts still possible, but cannot exclude power to postpone sale (E.g., emphasis away from duty to sell);

3.
Abolition of strict settlements;

4.
Rights of beneficiaries and rights and duties of trustees extended;

5. More regard to the interests of beneficiaries;

6. Doctrine of Conversion abolished;

7. Powers of the court extended; and

8. Beneficiaries have new rights to direct appointment / retirement of trustees;

The single most important thing to remember about TOLATA is that is abolished the trust “for sale”.  This meant that there was no obligation on trustees to sell - and the Doctrine of Conversion was irrelevant.  

However, there is virtually no practical difference between a trust for sale and a trust of land.
The statute hinges on the new concept of the “trust of land”.

TOLATA; s1 defines the new trust:

“1.(1) In this Act:

(a) “trust of land” means (subject to subsection (3)) any trust of property which consists of or includes land; and 

(b)
“trustees of land” means trustees of a trust of land.

(2)  The reference in subsection (1)(a) to a trust:

(a) is to any description of trust (whether express, implied, resulting or constructive),   including a trust for sale and a bare trust; and

(b) 
includes a trust created, or arising, before the commencement of this Act.

(3)  The reference to land in subsection (1)(a) does not include land which (despite s2) is settled land or which is land to which the Universities and College Estates Act 1925 applies.”
So any trust which involves land will be a trust of land, irrespective of how created - it can be express or implied (resulting or constructive).  

TOLATA is retrospective, in that all trusts become trusts of land, even if created before TOLATA came into force.  However, TOLATA is not retrospective with regard to the trustees’ and beneficiaries’ powers and duties.

Trusts for sale can still exist, but only if expressly created - the typical co-ownership situation without an express trust will give rise to a trust of land, not a trust for sale.

The trust does not have to contain only land - it can be a mixture of land and personalty.

Now let’s consider the various “effects” in more detail:

1.  Abolition of statutory trusts for sale

Prior to TOLATA, statutory trusts (as defined in LPA 1925; s35) existed very commonly (where land was jointly owned, for example, a trust for sale was imposed and so the old “duty to sell, power to postpone” arose).  This was because of the 19th century (and earlier) view of land as an investment.

Now, TOLATA; s5 states that a trust of land will be implied - no duty to sell.  The object of TOLATA is quite simple - to put into statutory effect what is already true in fact, that most people jointly buy property as a home, not an investment.  The idea of selling is far from the thoughts of co-purchasers, and TOLATA seeks to reflect this.  

However, the Doctrine of Overreaching still applies, so although the trustees have no duty to sell, once they have sold all beneficiaries will no longer have an interest in the land.

2.  Express trusts are still possible, but the person creating the trust cannot exclude the power to postpone sale (E.g. emphasis away from duty to sell)

You can still have a “trust for sale” if you wish, but it must be express.  Because of the ethos of TOLATA, you cannot have situation where sale pushed through against the wishes of beneficiaries, so you may not draft an express trust in such a way that the power to postpone the sale is overridden.  Prior to TOLATA, you were always able to exclude power to postpone.  

Trustees after 1996 have a discretion to postpone - they can do so.  If you have a trust of land which does not include a trust for sale, there is no duty of sale - the trustees can sell, or not, at their discretion. 

So, with old trusts, trustees always had a duty to sell, and power to postpone could be excluded.  Whereas with new trusts, there is no duty to sell (or consequent power to postpone).

3.  Abolition of strict settlements

From the effective date of TOLATA it has no longer been possible to create a strict settlement.  What happens now is that any purported creation of consecutive interests will take place behind a trust of land.

4.  Rights of beneficiaries and rights and duties of trustees extended

Under the old law, the powers of the trustees were limited, and their duties were questionable - for example, when selling they had to get “the best price”.  This could mean contract races, etc.  Also, the trustees' powers to invest were very limited - in one case, this did not allow the trustee to buy a house for the beneficiary to live in.  Only relatively short leases could be granted, and the trustees’ power to mortgage was very limited - for example, it did not permit a mortgage to be used to raise the purchase money - though this was largely ignored.

These problems were often mitigated in practice, for example by expressly extending the powers.  

Under TOLATA, the trustees have all the powers of an absolute owner, so they can sell, lease or mortgage the land freely.  Remember though that this can be modified if the trust is an express one.  

TOLATA; s9 also gives trustees power to delegate acts to beneficiaries - a power which they did not have under the old regime.

Under the old law there was great confusion as to whether a beneficiary under a trust had a right to occupy the trust property.  TOLATA; s12 states that if the purpose of the trust includes making property available for occupation by the beneficiaries, they will have such a right to occupy, subject to certain conditions and provisos.

5.  More regard to the interests of beneficiaries 

TOLATA also imposes a statutory requirement that the trustees should take account of the views of the beneficiaries when exercising their function (s6).

There is also a duty to consult the beneficiaries (s11).  Certain classes of beneficiary (E.g., those of full age and with an interest in possession) are to be consulted and their wishes given weight.

6.  Doctrine of conversion abolished

This is conceptually very important, though in practice has not had that great an impact.  The 
Doctrine of Conversion has always held that a beneficiary’s interests under a trust for sale are interests in the sale proceeds (E.g., the money) rather than in the land itself.  This has always proved an unhappy concept, in that beneficiaries (according to certain case law, E.g., Bull v Bull above) do have the right to occupy the property.  

The Doctrine of Conversion is now abolished, so that a beneficiary’s interest is an interest in the land itself (practical relevance - think of leaving all your real property to one and personal property to another of your relatives.  Prior to TOLATA the proceeds of sale were personalty - now the same proceeds would be realty).  

TOLATA now provides a statutory right for beneficiaries to occupy the trust land.

7.  Powers of court extended
Pre TOLATA, trustees wishing a property to be sold could take the matter to the courts for an order under LPA 1925; s30.  

TOLATA gives the courts much wider powers under ss14 and 15.  Both trustees and beneficiaries (and anyone else with an interest in the property) may apply.  

The court may make an order:

1. relating to the exercise by the trustees of their functions; or 

2. declaring the trusts of a property. 

The applicant needs to specify the intention of the person(s) creating the trust, and the purposes for which the property subject to the trust is held.

Under s15, the court has a duty to take certain things into account - the intentions of the settlor, the purpose of the trust, the welfare of any children in occupation, and the interests of any secured creditor, as well as the interests of any beneficiary in occupation.  Note the application can be by “anyone interested”.  This can include mortgagees and trustees in bankruptcy - see Bank of Baroda v Dhillon [1998] 1 FLR 524.  This case concerned an application under LPA 1925; s30 by a mortgagee.  The facts were similar to those of Boland, and when the bank was unable to get vacant possession of the property, it applied under s30 for an order for sale.  

The rights of a mortgagee will not automatically take precedence.  In Mortgage Corporation v Shaire [2000] EGCS 35, where a mortgagee brought an action under s14 for possession because of arrears, it was held that the interests of the mortgagee were only one of the various factors which the court had to take into account.

Even though the court has a duty to consider the needs of children, this only applies to minors TSB Bank plc v Marshall [1998] 3 EGLR 100.

8.  Beneficiaries have new rights to direct appointment / retirement of trustees
This only applies where person named in deed creating trust as having power to appoint is not able to do so (deceased, mentally incapable).  Beneficiaries can also (under s19), if all of full age, act together to bring the trust to an end and discharge the trustees.

TOLATA does not affect the overreaching provisions.  Beneficiaries’ interests will be overreached by payment of capital monies to at least two trustees or a trust corporation.  Once overreached, the beneficiary’s interest no longer attaches to the land and the purchaser takes the property free of his interest.  After sale, the beneficiary has an action under trust law against the trustee if he feels he has not received his share of the sale proceeds, but no further claim on the land.

Co-ownership

The legal estate

Since the TOLATA, a trust of land arises (inter alia) wherever a legal estate in land is held by two or more persons.  

They hold the legal estate as legal joint tenants on trust for the beneficiaries.

The main points to note regarding the LEGAL estate are:
i)  Concurrent interests in the legal estate can only exist as joint tenancies, E.g., there can be no tenancy in common of the legal estate - LPA 1925; ss1(6), 34(1) and 36(2);

ii)  There must be a trust of land - TOLATA (as discussed earlier);

iii) There can be no severance of the joint tenancy of a legal estate - LPA 1925; s36(2);

iv) There can be a maximum of four legal owners (E.g., trustees) - Trustee Act 1925; s34, namely the first four named in the conveyance/transfer who are willing and able to act;

v)  A minor may not take a transfer of a legal estate in land (LPA 1925; s1(6)). Any such transfer would operate as a declaration of trust for the minor (TOLATA; s1(1) and Schedule 1). For more information as to the means by which a minor can hold land, see Land Registry Practice Guide 24 entitled “Private Trusts of Land”, and, more particularly, section 8.6 entitled “Mental capacity of minors”.
The equitable interests

We also need to look at how the EQUITABLE interests under the trust are held.  

There are two possibilities:

· Joint tenants; OR 

· Tenants in common.
The difference between joint tenants and tenants in common is very important because of the different effects of each.  

These effects are only relevant on death - during the beneficiaries’ lifetimes how they hold their interests is not often of as much significance. 

The first possibility is a joint tenancy - here, the IUS ACCRESCENDI (right of survivorship) applies so that on the death of any of the joint tenants, their equitable interest automatically passes to the other(s), until there is only one left - he becomes the sole beneficial owner.  

With a joint tenancy, none of the beneficial owners has a distinct share in the property - they all own all of the property all the time.

The second possibility is a tenancy in common - here, there is no right of survivorship.  If any of the tenants in common dies, their equitable interest must pass to whoever they have nominated by their Will to have it.  If there is no will, the interest passes according to the intestacy rules.  With a tenancy in common, each beneficiary has a distinct “undivided share” which they can do what they wish with.

Equitable interests can be allocated expressly:

EXAMPLE 1 - JOINT TENANCY

 “To A, B, and C on trust as beneficial joint tenants”


LEGAL

A  B  C  Joint tenants


EQUITABLE

A  B  C  Beneficial joint tenants

If C then dies, effect is:


LEGAL

A  B   Joint tenants


EQUITABLE

A  B   Beneficial joint tenants

EXAMPLE 2 - TENANCY IN COMMON 

“To A, B, and C on trust as beneficial tenants in common in equal shares”


LEGAL
  A  B  C    Joint tenants


EQUITABLE                                    A               B             C     Tenants in common

                                                      1/3rd          1/3rd         1/3rd 

C then dies, leaving all property by will to D

LEGAL
    A  B    Joint tenants


EQUITABLE                                   A                B             D     Tenants in common

                                                      1/3rd          1/3rd         1/3rd
How do you determine whether you have a joint tenancy or a tenancy in common?

As mentioned above, remember that the LEGAL estate can ONLY be held as joint tenants (LPA 1925; ss 1(6),34(1) and 36(2)).  

It is only the EQUITABLE interests where there is a choice.

For a joint tenancy, the four unities must be present (PITT).  These are:

POSSESSION - each joint tenant must be equally entitled to all of the property.  No one person should be able to point to part of the land and say “that bit is mine.”  None of them can make any of the others leave.  Lord Denning in Bull v Bull [1955] 1 All ER 253 expressed it as follows:

“Each of them is entitled to the possession of the land and to the use and enjoyment of it in a property manner.  Neither can turn the other out…  If one of them should go so far as to oust the other, he is guilty of trespass.”


INTEREST - the interests of all of the joint tenants must be the same in extent, nature and duration.  For example, if the property is held on a leasehold basis and one person is entitled to stay for five years and another is entitled to be there for ten, there is no unity of interest.


TITLE - all the joint tenants must acquire their interests under the same document, E.g. a conveyance or transfer deed.


TIME - all the joint tenants must acquire their interest at the same time.

So, to find out whether the beneficiaries are joint tenants or tenants in common, examine the trust document (this is often the conveyance or transfer by which they acquire the property).  If the four unities are present, there is a presumption of joint tenancy.  

This is only a presumption, so if the parties have clearly stated that they want to hold as tenants in common, that is what they will be even if all four unities are present.  

If only one unity (the unity of possession) is present, there is a presumption of a tenancy in common.  

A tenancy in common is always in “shares”, E.g., “to A and B to hold for themselves on trust as tenants in common as to one third to A and two thirds to B”. 

Even if the four unities are present there may still be a tenancy in common if:

i)    WORDS OF SEVERANCE are used in the conveyance/transfer deed, E.g. “in equal shares”, “half and half”;

ii)    The conveyance SPECIFICALLY STATES “TENANCY IN COMMON” - see above;

iii) EQUITABLE PRESUMPTIONS apply which rebut the presumption that they hold as joint tenant’s in equity, namely:

a) Land bought in unequal shares (E.g., Bull v Bull, where the son’s contribution was greater than mother’s);

b) Partnership property, but see Barton v Morris [1985] 2 All ER 1032 where property was bought on express trust as joint tenants by cohabitees.  Later they set up a guesthouse as a partnership. 

Held:  This did not sever the joint tenancy. 

See also Laskar v Laskar [2008] EWCA Civ 347 where mother and daughter bought investment property.

c) Money lent on mortgage.

d) Premises held for several individual business purposes.  In Malayan Credit Ltd v Jack Chia MPH [1986] AC 549, MC and JC leased office space, each paying a proportion of the rent.  MC sought a sale and claimed the premises were held on a joint tenancy, so the proceeds should be shared equally.  

Held:  Where (as here) premises are held for individual business purposes, a tenancy in common is inferred.

However, the above are only presumptions, in the absence of any other compelling reason, the court may treat them as joint tenants Stack v Dowden [2007] UK HL 17.  Note Stack v Dowden is an implied trust case.  Put another way when the couple purchased the property they did not make an express declaration as to how they were to hold the property in equity.

The recent Supreme Court decision of Jones v Kernott [2011] UKSC 53 should also be noted. This case also related to an implied trust.

In 1984, J and K had purchased a property in their joint names for £30,000 of which £6,000 was from J and the balance from a mortgage.  K funded an extension a little later.  J and K both occupied the property until 1993 and after that K left and J made all of the mortgage and other payments.  In 1996, K purchased another property in his sole name and in 2008 he served notice of severance in relation to their joint property.

Held:  The High Court decided that the original presumption that each party had an equal beneficial interest in the property changed when K moved out of the property.  On the facts, J was entitled to 90% of the value of property on the basis that this was “fair and just”. 

Held:  The Court of Appeal disagreed, holding that the parties held property as tenants in common in equal shares.

Held:  The Supreme Court overturned the Court of Appeal’s decision and held that K only owned 10% of the beneficial interest.  

In reaching its decision, the Supreme Court indicated that where a family home is bought in the joint names of a cohabiting couple who are both responsible for any mortgage, but without any express declaration of their beneficial interests, the starting point is that they own the property as joint tenants in law and equity.  

However, that presumption can be displaced by evidence of a different common intention at time of purchase or later.  A common intention is to be objectively deduced from the parties' conduct.  Each case will turn on its own facts - financial contributions are relevant, but there could be many other factors.

One final general point to note on this area is that even if one of the above equitable assumptions applies, if the parties have specifically stated in the deed transferring the property to them that they will hold in equity as “beneficial joint tenants” then that is how it will be construed (see Goodman v Gallant [1986] 2 WLR 236). 

In the recent case of Pankhania v Chandegra [2012] EWCA Civ 1438, C and D (C’s aunt) had purchased a property in 1989.  C’s uncle (U) had wanted to buy the property but was not eligible for a mortgage.  The Transfer document to C and D contained an express declaration that C and D were tenants in common in equal shares.  C did not contribute to the deposit and U and D paid the mortgage between 1987 and 2003 when U died.

Held:  The High Court decided that a contrary intention to a joint beneficial ownership could be inferred.  Accordingly, the entire beneficial interest in the property could be vested in D.  C appealed.
Held:  The Court of Appeal allowed C’s appeal.  C and D had executed an express declaration of trust in favour of themselves as tenants in common in equal shares.  An express declaration of trust is conclusive unless it is set aside, varied or rectified.  On the facts, there were no valid legal grounds for going behind the express declaration.  It was not open to the court to impose a resulting, implied or constructive trust of the kind discussed in Stack v Dowden.

If the transfer to C and D had not contained a declaration as to the beneficial ownership then the High Court’s approach would have been correct.   The Court of Appeal ordered a sale of the property and declared that C and D were entitled to the sale proceeds in equal shares.

Equitable Interests - Severance

A joint tenancy in equity remains so until severed (and remember, a legal joint tenancy can never be severed).  

Once an equitable joint tenancy is severed, if there are just two beneficiaries, the parties hold as tenants in common.  If there are more than two, the beneficiary who has severed their equitable interest holds as a tenant in common.

Severance is fairly easy to achieve and can be unilateral.

To sever, you need to destroy one of the four unities.

Methods of Severance

a) Written notice in accordance with LPA 1925; s36(2) 

Points to note:

1. Notice can be unilateral;

2. Must be in writing, but does not need to be signed;
3. Notice must be given to all other joint tenants.  NB:  s36(2) states that a joint tenant can sever by notice in writing where “a legal estate….is vested in joint tenants beneficially”.  This would seem to imply that the same people must be on the legal title as hold an equitable interest in the property.  This is generally viewed as being an incorrect interpretation and, instead, any joint tenant may sever his share whether or not he is on the legal title.  The reason for this argument is that a joint tenant is required to give notice to the other joint tenants and this ensures that they are all aware of the decision.  If the sub-section was construed in the alternative way it would limit the availability of this method of severance;

4. There is no prescribed form;  
5. There is no requirement that the notice is actually received or seen by the intended recipient.  It is sufficient that the notice reaches (or is deemed to have reached) the joint tenant’s last known address.  


Where notice is sent by ordinary post, it is served within LPA 1925; s196(3) when the postman delivers the letter, because this constitutes leaving the notice at the “last known place of abode”.  

Note “LPA 1925; s196(4) deems service on the premises to have taken place if the requirements of sending by registered post and non-return by the Post Office are satisfied, even if it can be shown that physical service did not in fact take place on those premises.”

See Neuberger J in Kinch v Ballard [1998] 4 All ER 650. 
In Kinch v Ballard, A wanted to divorce her husband, B, and instructed her solicitors to send him a notice of severance, which they did.  The husband had a heart attack and so, at the time the notice arrived at his home, he was not able to read it.  A, realising that if the notice was effective she would effectively lose half the property on B’s death, destroyed the letter!  

Held:  The notice had been served; service was effected as soon as the letter was delivered at the house.

6. Must show intention to sever immediately.  
Consider cases such as Wallbank & Wallbank v Price [2007] EWHC 3001, Re Draper’s Conveyance [1969] 1 Ch 486 and Harris v Goddard [1983] 3 All ER 242.

7. Severance divides land proportionately to number of co-owners (see diagram below);

8. Usually notice cannot be given by will, only inter vivos.  

The making of a will is not usually seen as severable event Carr v Isard [2006] EWHC 2095 Ch. In that case, the court’s view was that the wills made by a husband and wife could not by themselves constitute a course of dealing. This was because there was insufficient evidence that the parties had demonstrated an intention to sever the joint tenancy (but see Re Woolnough [2002] WTLR 595 below). 

Also when the joint tenant dies, survivorship occurs, then (split seconds later) the will is effective - but by this point there is no property to leave.  
EXAMPLE 1 – “to A, B, C and D on trust as equitable joint tenants”


LEGAL

A  B  C  D    Joint tenants


EQUITABLE

A  B  C  D    Beneficial joint tenants (BJT)

D then serves a notice pursuant to LPA 1925; s36(2):
LEGAL

A  B  C  D     Joint tenants

EQUITABLE                                                   A B C                D


    ¾ - BJT          ¼ - TiC

b) Acts of joint tenants 

These are listed in the case of Williams v Hensman [1861] 5 LT 203:

“A joint tenancy may be severed in three ways; in the first place, an act of any one of the persons interested operating upon his own share may create a severance as to that share…  Each one is at liberty to dispose of his own interest in such manner as to sever it from the joint fund losing, of course, at the same time, his own right of survivorship.  Secondly, a joint tenancy may be severed by mutual agreement.  And, in the third place, there may be a severance by any course of dealing sufficient to intimate that the interests of all were mutually treated as constituting a tenancy in common”.  

Per Sir William Page Wood VC.

So the 3 ways are:

i)  Unilateral act of joint tenant:

E.g., sale, mortgage;

ii)  Mutual agreement: 

In Burgess v Rawnsley [1975] Ch 429 A and B bought flat together as joint tenants.  The relationship broke down and one agreed to buy the other out.  One died before anything was set out in writing.  The court held that severance had occurred.

iii) Mutual conduct: 

Williams v Hensman [1861].  

Now let’s consider each of these methods in more detail:
(1) Unilateral act

The act of one joint tenant, operating on his own share.  

This can be a unilateral act by one tenant that can be concealed from the other tenants but must be sufficient to amount to an act that precludes the benefits of survivorship on that co-owner. Such acts may be involuntary, E.g. if one tenant becomes bankrupt (see below).

Effectively, the co-owner must alienate his/her share of the property, severing the equitable joint tenancy by destroying the unity of title. The act must be final and irrevocable.  

A classic example would be the sale of the joint tenant’s “share”.

EXAMPLE 2 – “to A, B, and C on trust as beneficial joint tenants”


LEGAL

A  B  C     Joint tenants


EQUITABLE

A  B  C     Beneficial joint tenants

C sells his “share” to D:


LEGAL

A  B  C     Joint tenants

EQUITABLE                                                 A  B                 D


 ⅔ - BJT         ⅓ - TiC
This can also happen if the sale is between two of the joint tenants.

EXAMPLE 3 – “to A, B, and C on trust as beneficial joint tenants”


LEGAL

A  B  C    Joint tenants 


EQUITABLE

A  B  C    Beneficial joint tenants

C then sells his “share” to B:


LEGAL

A  B  C   Joint tenants


EQUITABLE                                                    A B               B


   ⅔ - BJT        ⅓ - TiC
A further example of a unilateral act is bankruptcy of one of the joint tenants.  In Re Palmer [1994] Ch 316 the court decided that severance occurs at the time of the declaration of bankruptcy.  Technically, under Insolvency Act 1986; s306 the bankrupt’s estate automatically vests in the trustee in bankruptcy without the need for any conveyance or assignment immediately upon appointment but from the time of the declaration of bankruptcy the Official Receiver holds the estate in trust.  The legal estate in the land remains vested the bankrupt.
The bankrupt’s estate excludes any property that is held on trust for any other person (Insolvency Act 1986; s283(3)(a)). Note also under Insolvency Act 1986; s421A (inserted by the Insolvency Act 2000) where a joint tenant is declared bankrupt after his/her death (so the survivorship operates in favour of the remaining joint tenants) the survivors may be required by the court, on application by the trustee in bankruptcy, to compensate the bankrupt’s estate by payment of a sum not exceeding the value lost through survivorship.
EXAMPLE 4 – “to A, B, and C on trust as beneficial joint tenants”


LEGAL

A  B  C     Joint tenants


EQUITABLE

A  B  C     Beneficial joint tenants 

Then C is declared bankrupt:


LEGAL

A  B  C     Joint tenants


EQUITABLE                                                   A  B         C's TiB     NB: TiB = Trustee in 

  ⅔ - BJT      ⅓ - TiC     Bankruptcy

(2) Mutual Agreement
All joint tenants must agree, but the agreement does not need to be in writing provided there is evidence.  

There does not have to be an agreement specifically to sever - an agreement to sell will suffice, E.g., Burgess v Rawnsley (above).

As mentioned earlier, it is generally accepted that the making of a will does not sever a beneficial joint tenancy.  See in particular Carr v Isard [2006] EWHC 2095.

In Re Woolnough [2002] WTLR 595, the joint tenants were brother and sister who each made mutual wills leaving their respective interest in the property to the other.  The court decided that in the making of the wills leaving the property to each other there must have been an intention on the part of both to treat themselves as each having a share.  So the will making was treated as evidence of mutual agreement to sever.  
This case should be treated with caution and the postion as per Carr v Isard will usually be the case.
(3) Mutual Conduct
per Page Wood VC in Williams v Hensman:

“any course of dealing sufficient to intimate that the interests of all were mutually treated as constituting a tenancy in common”.

E.g., no express agreement or act, but conduct making it obvious severance was intended.  So, in Burgess v Rawnsley, even if mutual agreement could not have been found, mutual course of dealing might well have applied.

In the recent case of Chadda & others v HMRC [2014] UKFTT 1061, the Tribunal concluded that, on the evidence submitted, there had either been severance via either written notice or, failing that, mutual agreement.  In that case a husband (H) and wife (W) owned beneficial interest in a property as beneficial joint tenants.  Each made a will that purported to create, what is known as, a nil rate band discretionary trust (NRB trust) so on the death of first to die their interest in the property would be transferred to NRB trust and on the death second, the remaining share of the property would be transferred to the NRB trust.  By transferring the property to the NRB trust it would fall outside the estates of H and W and would not be subject to inheritance tax (IHT).

H and W subsequently died and on the death of W, Her Majesty’s Revenue and Customs (HMRC) issued a determination that W had been beneficially entitled to the whole of the property at the time of her death so the property should be taken into account when determining the value of her estate for IHT purposes.
A solicitor (S) had advised H and W on the tax arrangement and had told them they would need to sever the beneficial joint tenancy.  S and the daughters of H and W argued that H had signed a notice of severance before his death but no one was able to find the document.

Other evidence put forward at the court hearing included that:
· A copy of draft notice of severance found at S’s offices;

· S claimed that he had taken the notice of severance to H and W’s home & they had both signed it;

· One daughter stated that S had visited the property and she had seen W sign a one-page document;

· IHT forms for H were completed on the basis that NRB trust had been set up.

Held:  The Tribunal found against HMRC.  The Tribunal viewed it was more likely than not that the beneficial joint tenancy had been severed before H’s death.

On the evidence it appeared that severance had been effected via written notice but, if not, the Tribunal felt that H and W had shown a mutual agreement to sever the joint tenancy as this was the only way that they could have achieved their intentions. 

So it is clear that severance of a beneficial joint tenancy can be achieved in several ways and without the need for much formality.  This decision provides a useful example of the types of evidence that can support a claim that severance has taken place.
Implied, resulting and constructive trusts

A RESULTING trust arises where one person holds the legal estate but another has paid for the land or contributed to the initial purchase price, without their beneficial interests being expressed.  There is a requirement that the claimant has made a substantial monetary contribution, E.g., Williams & Glynn’s Bank v Boland, discussed earlier.

See also Bull v Bull [1955] 1 QB 234.  Here A and his mother, B, contributed in unequal shares to the purchase of a property.  The property conveyed into sole name of A.  B quarrelled with A’s wife and A sought to evict B.  

Held:  As B had not intended the money she contributed as a loan, B had a beneficial interest under a trust and A and B held as tenants in common.  

Resulting trusts can also arise where money is spent on a property after its acquisition, if an intention to create an interest in land can be shown, E.g., the money spent must not be a loan, a gift, or in consideration for services, etc.

In Re Sharpe [1980] 1 WLR 219, A borrowed money from B to buy premises.  In consideration B was told she could stay in the premises as long as she wished, and gave up her home to do so.  B spent money on decoration and paid off some of A’s debts.  A went bankrupt and A’s trustee in bankruptcy tried to sell property.  B claimed she had a beneficial interest under a resulting trust.  

Held:  The money contributed was a loan so B did not have a beneficial interest.

However, there have been several cases which stressed that the contribution has to be reasonably direct, so helping pay for food, etc., will not do.

In Gissing v Gissing [1971] AC 886, the House of Lord held that indirect contributions by a wife (to general household expenses) over a long period of time, did not give the wife a beneficial interest in the land.  Contributions had to be to either the deposit paid for the property or to the mortgage repayments.

Again in Burns v Burns [1984] Ch 317, no trust was imposed where the “contribution” consisted of looking after the children of the family, paying domestic bills, and redecorating.

A CONSTRUCTIVE trust is very similar to a resulting trust and there has been confusion over the years as to the nature and status of each.  

The main difference seems to relate to intention and morality - in a constructive trust, the court will primarily have regard to the common intention of the parties, and a constructive trust will often be imposed where the court considers it just to do so.  Some writers suggest that there has to be some element of attempted or actual “shady dealing”.

In Pettitt v Pettitt [1970] AC 777, A and B were married and lived in house inherited by the wife, B.  The couple sold that house and bought a new one with the proceeds.  B left A and they divorced.  A claimed he was entitled to a share in the property as he had made improvements.  

Held: The House of Lords decided that there was no evidence of any intention between the parties that A should benefit so there was no trust.

In Hussey v Palmer [1972] 1 WLR 1286, A sold their house and went to live with their daughter, B, and son-in-law, C.  A paid for an extension to their property.  A, B and C quarrelled and A left.  A claimed they had an interest under a constructive trust.  

Held:  At first instance, the judge held that A’s contribution was a loan.  

Held:  The view of the Court of Appeal was that A had an interest.  Lord Denning MR took the view that A had an interest under a resulting or constructive trust.  There was no express agreement, but a significant contribution had been made, implying agreement.  A had acted to her detriment and it would be inequitable to declare that she had no interest.

Note the potential overlap here between resulting and constructive trusts and proprietary estoppel (see later).

See also:

Binions v Evans [1972] Ch 359 - An elderly widow (A) was permitted (by written agreement) by her late husband’s employers, (B), to whom their home belonged, to stay in the house rent free after her husband’s death.  B sold the house to a third party (C), expressly subject to A’s rights.  C paid a reduced price to reflect the fact of A’s occupation.  C then proceeded to attempt to sell the house.  One solution in this setting would have been to find there was a constructive trust in A’s favour, but, rather strangely, the decision was that A was entitled to live there for the rest of her life, making her a tenant for life under a strict settlement.  

Eves v Eves [1975] 1 WLR 1338 - A couple both contributed to the purchase price of a house, but the property was conveyed into the sole name of the man.  He told his wife that, if she had been 21, the property would have been conveyed into their joint names and this was held to be sufficient to prove a common intention that they should both be beneficial owners of the property, so a trust was imposed.

Grant v Edwards [1986] Ch 638 - Again, property was contributed to jointly but only the man’s name appeared on the deeds, ostensibly because including the woman’s name might prejudice her claim against her husband in matrimonial proceedings.  See also Hammond v Mitchell [1991] 1 WLR 1127.

Springette v Defoe [1992] 2 FLR 388 and Midland Bank v Cooke [1995] 4 ALL ER 562 both related to the shares which parties could be inferred to have acquired.  In Springette, the Court of Appeal was reluctant to infer an intention to share the value of the property equally where the purchase price had been provided unequally, but in Midland Bank v Cooke it was held that where a constructive trust was imposed, the court was entitled to take into account all circumstances in deciding what the respective shares were, and could determine that there should be a fifty-fifty split even where contributions had been unequal.

In Oxley v Hiscock [2004] EWCA Civ 546, the court’s decision was based on concepts of fairness. Here, the parties were unmarried.  They bought a property partly financed by a contribution from Mrs Oxley’s savings from the sale of a previous property and partly by mortgage in Mr Hiscock’s name.  The legal title to the property was put in Mr Hiscock’s name to avoid claims by Mrs Oxley’s former husband.  Mr Hiscock later sold the property at a substantial profit and Mrs Oxley claimed a share.  In the Court of Appeal Mrs Oxley was awarded a 40% share based on fairness and consideration of all the facts.

Chadwick LJ stated:

“Each [party] is entitled to that share which the court considers fair having regard to the whole course of dealing between them in relation to the property.  And, in that context, the whole course of dealing between them in relation to the property includes the arrangements which they make from time to time in order to meet the outgoings (for example, mortgage contributions, council tax and utilities, repairs, insurance and housekeeping) which have to be met if they are to live in the property as their home.”
There are many avenues to explore when considering the family home.  If the parties are married, or civil partners, consider the Family Law Act 1996 (as amended by the Civil Partnership Act 2004).  If unmarried, look at resulting or constructive trusts or proprietary estoppel.

For example, in the recent case of Southwell v Blackburn [2014] EWCA Civ 1347, S and B moved in to a property together in 2002.  The property was purchased in S’s sole name and was financed solely by S with a mortgage of approximately £100,000 and equity of approximately £140,000 from his previous home.  B was recently divorced with two daughters, had limited financial resources and rented a house which she had spent between £15,000 and £20,000 on fitting out and furnishing it.  She moved out of that house to live with S.

In 2009, the relationship began breaking down and B and her daughters became homeless when S changed the locks at the property whilst B was away.  B applied to the court for an equal share of the property. S said that the intention was always that the property was in his sole name and he had agreed to provide B with a home for as long as their relationship lasted.
Held: The High Court rejected B’s claim to be a beneficiary of a constructive trust but agreed she had an enforceable equity by way of proprietary estoppel.  B’s equity was valued at £28,500 and S was ordered to transfer that amount to B. 
S appealed.
Held: The Court of Appeal dismissed S’s appeal. 

So detriment need not be financial so long as it is something substantial.  The essence of the promise on which proprietary estoppel was based was that B should have a home for her life on the strength of which she gave up her own secure home in which she had invested between £15,000 and £20,000.
Part Two - Interests in Land

Leases

Terminology

The terminology used for leases can be confusing - there are often several different terms for the same thing.  

“Term of years absolute”, “term of years”, “leasehold”, “lease” and “tenancy” are all the same.

Landlord / lessor / freeholder = person who grants the lease.

Tenant / lessee / leaseholder = person who takes the lease.

Reversioner = person to whom the property will return at the end of the term - usually same as landlord, etc., but may not be in the case of what are called sub-leases.

Grant = creation of a brand new lease, or sub-lease.

Assignment = transfer of what is left of an existing lease or sub-lease.

Historic Aspect

Nowadays a lease is regarded as an interest in land, but traditionally it was viewed as personalty - based on contract, E.g., the lease was a right under contract to occupy land for a defined period.  A pure contractual right could not be a right in land.

In the late middle ages leases evolved into a species of property right. This is important for many reasons including remedies.

However, the contractual aspect is still important.  One important difference between freehold and leasehold interests is the ongoing relationship - see later.

Types of Lease

A lease can be of almost any duration, and can be of any sort of property, E.g. residential, commercial and agricultural.  

Difficulties arise from this: how do you compare the tenant who pays £50 per week for his bedsit with the company which rents office space for £1,000,000 per year?

The basic types of lease are: 

FIXED TERM - any length, but fixed at the outset.  Long leases are common, particularly residential.

PERIODIC TENANCY - here the end date is not fixed at the outset.  The tenancy continues indefinitely until terminated by service of a notice. 

TENANCY AT WILL - an arrangement of indefinite occupation, but either party can end arrangement without notice.  According to Gray and Gray; Elements of Land Law, “the ‘tenancy at will’ occupies an obscurely defined no-man’s land between the periodic tenancy and the mere licence.”
Requirements of a lease

An arrangement can not be called a lease unless it satisfies the following criteria.  Whether it can be called a lease or not is of great practical importance - see later.  If not a lease, normally the arrangement will be construed as a licence, so not a right in land, but one conferring personal, contractual rights only.

Requirements are:

1. Parties must be legally competent

So made by parties with legal identity and power.

2. Lease must have a fixed maximum duration

Implications:

a) 
Reversion must always exist;

b) 
Commencement date must be certain - fixed or easily ascertainable.  A lease to take effect in the future is acceptable provided the date for it to take effect is not more than 21 years hence, otherwise it will be void LPA 1925; s149(3).  These are called “reversionary leases”;

c) 
Term may be of any length;

d) 
Maximum duration must be ascertainable.  If it is not the lease is void.  

For example in Lace v Chantler [1944] KB 368, a lease “for the duration of the war” was void and in Prudential Assurance Co Ltd v London Residuary Body [1992] 2 AC 386, a lease of a parcel of land “until needed for widening the road” was not valid but could take effect as a tenancy from year to year.

Therefore: 
i) 
A lease for life is prima facie void, but is rescued by statute to take effect as a lease for 90 years (LPA 1925; s149(6));

ii) 
A lease until marriage or the formation of a civil partnership is similarly saved;

iii)  A perpetually renewable lease is converted to term of 2000 years.

3. Premises must be identified with certainty;

4. The lease must confer a right of “exclusive possession”.  
This is perhaps the single most important area and, therefore, much case law exists.

Exclusive Possession

Why is this important? 

Because if there is no exclusive possession there is no lease, and if there is no lease the tenant will not have statutory protection (Rent Act 1977, Housing Acts 1988 and 1996 for residential premises and the Landlord and Tenant Act 1954 for business premises).

Cases on exclusive possession - the lease / licence distinction
	The one essential requirement of a lease is that the occupier must have exclusive possession of the property.  Even if no rent is paid, an occupation could be deemed to be a lease, with disastrous consequences for the landlord.




Exclusive possession is difficult to judge, and has exercised the courts over the years.  Until the end of the 1970's, exclusive possession was taken as a conclusive indication of a lease.  

In Facchini v Bryson [1952] 1 TLR 1386, Lord Denning took the view that, other than in certain limited exceptions, exclusive possession indicated a lease.

Those limited exceptions included:

· family arrangements; and

· acts of generosity.

In these two cases, the occupier would only have a licence despite exclusive possession.

The law changed temporarily in 1978 in the case of Somma v Hazelhurst and Savelli [1978] 1 WLR 1014.

What were the facts of that case?

What was the decision?

Why did the court reach that decision?

(Put the case in the context of statutory activity at the time!).

In Street v Mountford [1985] AC 809, the House of Lords attempted to clarify the situation.  

Subsequent cases arguably have only muddied the water!

Consider:

AG Securities v Vaughan, Antoniades v Villiers [1988] 3 WLR 1205.  These were conjoined applications with very different facts.  Reading the two judgments should assist in an understating of “exclusive possession” and how it applies in the situation where there is more than one occupier.

Otter v Norman [1989] AC 129.  This was a House of Lords case.  The court decided that where a landlord provided a continental breakfast to each of his “tenants” to be eaten in a communal room, this was enough to constitute “board” and, accordingly, there was no lease. The House expressly rejected the submission that “board” required at least the provision of one main meal in addition to breakfast.
Marchant v Charters [1977] 3 All ER 918 in this pre Street v Mountford case, a bedsitting room was occupied on terms that the landlord cleaned the rooms daily and provided clean linen each week.  The occupier was viewed as a licensee.
See also:

Stribling v Wickham [1989] 27 EG 81.

Mikeover v Brady [1989] 3 All ER 618.

Aslan v Murphy [1990] 1 WLR 766.

Smith and Others v Titarate Ltd [2005] 20 EG 262.
As far as the cases concerning exceptions are concerned, look at:

Family Housing Association v Jones [1990] 1 All ER 385.
Bostock v Bryant [1991] 61 P and CR 23.

Norris v Checksfield [1991] EGCS 45.

Westminster City Council v Clarke [1992] 1 All ER 695.

Gray v Taylor [1998] 4 All ER 17.

Bruton v London and Quadrant Housing Trust [1999] 3 All ER 481.

Contracts for leases

The creation of the lease itself must comply with LPA 1925; s52 - this basically means that the lease must be made as a deed. The exception to this is contained in LPA 1925; s54(2) where the lease is for a period not exceeding three years at the best rent available without taking a fine (E.g., the tenant does not have to pay a lump sum to obtain the property), there is no need for a deed here, the lease can be in writing or even oral and it will still take effect as a legal lease.

Remember LP(MP)A 1989; s2 - the provisions of this section apply to leases just as to freeholds.  Therefore, any contract to create a lease must be in writing and signed by both parties (with the obvious exception of any lease covered by s54(2)).

Prior to 27th September 1989, LPA 1925; s40 applied, whereby a contract for a lease could be valid if it was either in writing, or evidenced by a memorandum in writing, or subject to the doctrine of part performance.

Enforceability of Covenants in Leases
What is a covenant?

Covenants can apply to both freeholds and leaseholds - a covenant is a legally enforceable agreement between two parties, to do or not to do something.  To be a valid covenant, it must be contained in a deed - either a conveyance, a lease or a separate deed of covenant.  The major difference between the way the law treats freehold covenants and covenants in leases is that, broadly speaking, only negative covenants (promises NOT to do something) are freely enforceable in freeholds, whereas both positive and negative (to do and not to do) are freely enforceable in leaseholds.  This is why leases are often used for flats and other buildings where there is mutual dependence between the occupiers.  More on this later!

Any covenant is a contract, so normal contractual rules apply.  The obligation is enforceable between the initial parties as a matter of general contract law, at least for as long as they each own their interest or estate in the property.  The difficult question arises when one or other party sells their interest or estate.  Then we have to ask ourselves whether the agreement is enforceable between subsequent parties.

Since 1 January 1996, the Landlord and Tenant (Covenants) Act 1995 has radically changed the law relating to the enforceability of covenants in leases.  However, this Act is largely not retrospective, so leases granted before that date are still subject to the “old” law on enforceability - therefore you need to know both!

Covenants in Leases - the Old and New Law

Leasehold Covenants - Traditional Rules

These rules apply to any lease granted PRIOR to 1st January 1996.

	L (Landlord)

T (Tenant)


	Privity of Contract
All covenants are enforceable by the landlord against the tenant and vice versa for the whole duration of the lease unless agreed otherwise (“limited to seisin”) at the outset (but note LPA 1925; s77 re implied indemnity, and also Moule v Garrett [1872] LR 7 EX 101 - quasi contractual right of indemnity).


	L

                  A1 = Assignee

T

A1


	Privity of Estate
Only covenants which “touch and concern” are enforceable, for the duration of A1’s ownership (the rule in Spencer’s Case)



	L

R1
T

R1 = Reversioner – person who has acquired the freehold interest in the land.
	Privity of Estate

LPA 1925; s141(1) - sale of reversion by L to R1 passes the BENEFIT of all covenants given by T “which have reference to the subject matter of the lease.”

LPA 1925; s142(1) - sale of reversion by L to R1 passes the BURDEN of all covenants given by T “which have reference to the subject matter of the lease.”

This only applies to the period of R1’s ownership



	L

T

S (sub-tenant)


	No liability between L and S
L can sue T - if T’s lease is forfeited, there is automatic forfeiture of S’s sub-lease, unless S can get relief.  Other than this, L has no direct  rights against S at all.


As between the initial parties to the lease, there was privity of contract.  Covenants in the lease were a personal contract enforceable as such even after the parties had sold their respective interests in the property.  So even after both the original landlord and original tenant had disposed of their respective rights, they could still be held liable to the other. 

Why was this potentially very unfair - and who to?

It was usual for the assignee of a lease to give the outgoing tenant a covenant for indemnity - such a covenant was implied by LPA 1925; s77.  If the original tenant assigned, and his assignee then defaulted on the lease, the tenant might be sued by the landlord but could then pursue the assignee under either an express covenant for indemnity as contained in the deed of assignment, or the implied covenant under s77.  

Such an indemnity would not be much use, however, if the assignee had no money or had gone into liquidation, as happened in Hindcastle Ltd v Barbara Attenborough Associates Ltd [1996] 2 WLR 262!  See also Moule v Garrett (above).
What steps could the outgoing tenant take on assignment to prevent this problem?

Subsequent parties

The landlord’s position was governed by LPA 1925; s141(1).  The person who acquired the landlord’s interest could enforce, as the transfer of the landlord's interest passed to the purchaser the benefit of all covenants and conditions originally entered into by the tenant, so far as the obligations “had reference to the subject matter” of the lease, E.g., “touched and concerned” the land.

For example:

i)
to pay rent - Parker v Webb [1693] 3 Salk 5;

ii) 
to repair - Matures v Westwood [1598] Cro Eliz 600;

iii) 
to cultivate land - Chapman v Smith [1967] 2 Ch 97;

iv) 
to use for domestic purposes only - Wilkinson v Rogers [1864] 2 De GJ and S 62;

v) 
to sell the landlord's products on the land - Clegg v Hands [1890] 44 Ch D 503; and

vi) 
not to assign without consent - Williams v Earle [1868] LR3 QB 739.

BUT NOT, for example:

i) Covenant to perform personal services for landlord; or

ii) Covenant for forfeiture if the tenant was convicted of a criminal offence.

What about enforceability by tenant?

Look at privity of estate.  The parties are only liable on covenants which “touch and concern” the land, E.g., affect the land itself and not just the tenant personally (LPA 1925; s141(2)).

For example:

i) 
to repair/insure, to supply water - Jourdain v Wilson [1821] 4 B and Ald 266;

ii) 
to give tenant quiet possession - Celsteel Limited v Alton House Holdings Ltd (No. 2) [1986] 1 WLR 666; and

iii) 
not to develop adjoining land - Ricketts v Enfield Churchwardens [1909] 1 Ch 544.

If both the landlord and the tenant are not the original parties to the lease the covenants still enforceable provided they touch and concern the land - Spencer’s Case [1583] and LPA 1925; ss78 and 79.

As between the landlord and sub-tenant there is no privity of estate and no privity of contract either which is why landlords do not like sub-lessees, unless they can ensure (by insisting that their consent to sub-letting is required) that the sub-lessee enters into a direct contract with them in what is commonly known as a “Licence to Sub-let”.

The Contracts (Rights of Third Parties) Act 1999 now provides that a person may enforce a term in a contract if the contract provides for this, or if the contract term is expressed to confer a benefit on that third party.  This may be of some help to both head landlords and sub-lessees.

In addition, if the covenant is restrictive and the sub-lessee has notice of it, he will be bound (see later, when we look at freehold covenants).

Leasehold Covenants - New Rules
These rules apply to any lease granted AFTER 1st January 1996 (provided it is not entered into pursuant to an agreement or court order made prior to that date)

	
L

T


	All covenants are enforceable by landlord against tenant and vice versa for whole duration of ownership.  

But when the tenant lawfully assigns the lease (see below) then the tenant is automatically released from his obligations as tenant (LT(C)A 1995; s5). 

The tenant may be required to give an “authorised guarantee agreement” (AGA) - guarantees the performance of HIS assignee (but not subsequent) (LT(C)A 1995; s16).  AGA only required where there is an absolute or qualified covenant against assignment.

If landlord sells the reversion he can ask to be released from his obligations.  If the tenant does not agree to this he can apply to court (LT(C)A 1995; s6 and 8).



	L

T

A1


	Benefit and burden of ALL covenants (unless EXPRESSED to be purely personal) will run - not just those “having reference to the subject matter of the lease” or “touching and concerning the land”.



	L

R1
T
	Benefit and burden of ALL covenants (unless EXPRESSED to be purely personal) will run - not just those “having reference to the subject matter of the lease” or “touching and concerning the land.”



	L

T

S


	No liability between L and S
L can sue T - if T’s lease is forfeited, there is an automatic forfeiture of S’s sub-lease, unless S can get relief, so no change from old law.


Why and how is this new system fairer?

Remedies for Breach of Covenant in a Lease
Both landlords and tenants may need to take action against the other party for breach of covenant.  

The remedies available to them may differ.

Tenant’s Remedies 

1)  For Breach of the Covenant to Repair 

First, must ensure that the landlord is liable, either because of an express term in the lease or a duty imposed by statute. If the landlord is liable, tenant may claim:

a) Damages;

b)
Specific Performance; also

c) 
If he requests the landlord to do the repairs and the landlord does not, he can undertake the repairs himself and set-off the cost against the landlord's claim for rent, unless the landlord has made the tenant promise in the lease not to do this! 

2)  For Breach of other Covenants 

Damages and/or an injunction.

Landlord's Remedies 

1)  For Breach of the Covenant to Pay Rent 

a) Commercial Rent Arrears Recovery (“CRAR”) which, from 6th April 2014, replaced the common law remedy of distress.  CRAR only relates to, what is known as, principal rent and VAT and interest relating to that;

b)
Sue for the arrears as a contractual debtor or issue a statutory demand;

c)
Forfeiture (see later);

d) Take action against a previous tenant who has promised to deal with the breach, E.g. in an AGA

2)  For Breach of other Covenants 

Damages, injunction or forfeiture are possible, but a Section 146 Notice is required for the latter.

Determination of Leases 

A lease may come to an end in a number of ways, namely: 

1)  By Effluxion of Time/Expiry

· Fixed term lease automatically ends on last day of the term;
· No notice to quit needed.  

Note, however, possible statutory protection for some residential, business or agricultural premises - Rent Act 1977, Housing Act 1988, Landlord and Tenant Act 1954; Part II, Agricultural Holdings Act 1948.  The question of whether requiring a tenant to vacate on expiry was contrary to European Convention of Human Rights; Article 8 was decided in the negative in Harrow London Borough v Qazi [2003].  It was held that Article 8 gives the right to respect for a person’s home, not the right to keep the home.
2)  By Notice 

· Fixed term tenancy cannot be ended by notice unless there is an express provision in the lease (break clause).

· Periodic tenancy can be ended by either party by notice. The amount of notice is either as agreed in lease, or depending on type of tenancy, E.g., monthly tenancy requires one month's notice, but NB statutory protection (above) and the Protection from Eviction Act 1977.

3)  By Surrender 

· The tenant can voluntarily give up his rights under the lease.   

· Surrender may be express (and should be by deed) or by operation of law (E.g., if the tenant accepts a fresh lease).

4)  By Merger 

Where tenant keeps the lease but also acquires the freehold, E.g., on sale.  However, the lease terms do not necessarily automatically merge.

5)  By Enlargement (fairly rare in practice)
Rarely, tenant entitled under the terms of the lease, or statute, E.g., Leasehold Reform Act 1967, to execute a Deed of Enlargement, enlarging the lease into a fee simple.  Basically only applies to very long terms where no monetary rent payable.

6)  By Disclaimer 

Usually, as created by legislation, E.g., tenants whose premises were rendered unfit by war damage were given a statutory power to disclaim their tenancies (Landlord and Tenant (War Damage) Acts 1939 and 1941).  Nowadays, the most common example is in insolvency, where the tenant’s trustee in bankruptcy may have the right to disclaim an onerous lease.

7)  By Frustration 

Traditional view - as a lease is an interest in land and not a contract it is not possible to frustrate it.   Since National Carriers Ltd v Panalpina [1980] it is now known that in very exceptional cases a lease can be frustrated.

8)  By Forfeiture 

Leases often contain an express proviso that if the tenant commits a breach of covenant, the landlord shall be entitled to re-enter and put an end to the tenancy. 

Such a right is never implied, and, therefore, will only exist where expressly given.  The right to forfeit also exists where the lease is expressed to be conditional on the performance of the covenants contained therein.

Forfeiture of the lease also destroys the rights of sub-tenants. 

This, of course, involves considerable hardship to an innocent sub-tenant and, therefore, under LPA 1925; s146 a sub-tenant is able to apply to the court for relief in the form of an order vesting in him, on such terms as the court thinks fit, a lease held directly of the landlord in place of, and for a term not exceeding, his sub-lease. 

Tenants also have the ability to claim relief against forfeiture.

The normal way for a landlord to effect forfeiture is by instituting an action for possession.  He may also make peaceable re-entry on the land but: 

a)  
such a right may not be enforced in respect of a lease of premises let as a dwelling otherwise than by proceedings in court while any person is lawfully residing there (Protection from Eviction Act  1977; s2); and

b) 
the landlord runs the possible risk of contravening Criminal Law Act 1977; s6 which prohibits the use of violence to secure entry and possibly some other offences. 

Protection of Tenant from Forfeiture 

A.  Breach of Covenant to Pay Rent 

Before proceeding to forfeiture, the landlord must make a formal demand for the rent. 

But note that this is unnecessary:

a)  if the lease so provides; or 

b)  by virtue of Common Law Procedure Act 1852; s210:

-  if half a year's rent is due;


-  there is not sufficient distress on the premises; and 


-  a power of re-entry has been reserved .

The court will grant relief to a tenant against forfeiture for non-payment of rent provided: 

a)  the tenant pays all arrears of rent and costs; and 

b)  it is just and equitable that relief should be granted. 

If the landlord has re-entered, relief may still be granted if the tenant applies to the court within 6 months after the re-entry. 

This is discretionary and so, E.g., in Stanhope v Haworth [1886] TLR 34, equity would not intervene when the landlord had arranged for another tenant and the previous one had applied almost at the limit. 

B.  Breach of Covenant other than the Covenant to Pay Rent 

The landlord cannot enforce a right of re-entry by action or otherwise until he has served on the tenant a Section 146 Notice which: 

a)  
specifies the breach complained of; and 

b)  
requires the tenant to remedy it if it is capable of remedy; and 

c)  
requires the tenant to make compensation in money for the breach if  compensation is appropriate and the landlord requires it (LPA 1925; s146);

d)  
if the breach is of a repairing covenant, specify the tenant's rights under the Leasehold (Property Repairs) Act 1938. 

Rugby School (Governors) v Tannahill [1935] 1 KB 87.
Egerton v Esplanade Hotels Ltd [1947] 2 All ER 88.

Expert Clothing Service & Sales Ltd v Hillgate House Ltd [1985] 3 WLR 359.

The landlord must then give the tenant a reasonable time to comply with the notice. 

If the tenant has not complied with the notice within a reasonable time, the landlord may proceed to enforce the forfeiture.

However, while the landlord is “proceeding” to enforce forfeiture (E.g., at any time before he has actually entered) the tenant may apply to the court for relief, which the court may grant on such terms as it thinks fit. 

If relief is granted, the effect is as if the lease had never been forfeited. 

The landlord may waive his right of forfeiture either expressly or impliedly. 

However, it will only be implied if the landlord knows the full facts and does some act which clearly recognises the continued existence of the lease. 

NOTE TO STUDENTS:   We will not be looking at this particular topic in any great detail except that the first section below entitled “Background - what were the problems with the current system?” provides some very important information which will help you to understand some of the mechanisms that have been introduced (as well as Commonhold) in an attempt to overcome issues that have arisen with enforceability of positive covenants where the land in question is held on a freehold basis.  

This will be studied in more detail later on in the topic “Freehold Covenants”.

Commonhold
A completely new system of land ownership was introduced in 2004.  This is called Commonhold and the details are set out in the Commonhold and Leasehold Reform Act 2002, which came fully into force in September 2004.

Background - what were the problems with the current system?

The current law relating to the enforcement of positive covenants in freehold land against third parties is unsatisfactory both to the covenantee and his successors (See Rhone v Stephens [1994] and Austerberry v Oldham Corporation [1889]).  

The ability to enforce many such covenants would clearly be desirable in some buildings or on some estates - for example, covenants to maintain and repair the structure of the building, to maintain gardens and to pay for the maintenance of private roads on an estate.  These covenants, in relation to freehold land, are not recognised as property rights.  Nevertheless, in certain types of relationship, most obviously in blocks of flats, it is essential that the owners/occupiers of the units are responsible for such matters.  In view of this, it is currently normal practice to hold an estate in a flat under a long lease. 

In relation to leases both the benefit and burden of the covenants will pass with the land, either:

1. Under the rule in Spencers Case [1583] for leases created prior to 1 January 1996; or

2. By virtue of Landlord and Tenant (Covenants) Act (1995); s3 for leases created on or after that date.

The landlord will frequently be a management company which is set up by all long leaseholders in the building but which has a separate legal identity from the individual tenants.  The management company will covenant to carry out positive works of decoration, repair, and maintenance to the common parts and exterior of the building and, in return, the tenants will covenant to pay a service charge, which reflects the cost of the works.  The service charge will have a right of entry attached to it whereby non-payment may eventually lead to forfeiture of the lease.

The problems in relation to long leases are well publicised and include the following:

· A lease is a wasting asset;

· The landlord may retain an unnecessary degree of control over the premises demised by the lease;

· Often the Management Company either delays or fails to collect the service charge, produce the Company Accounts and/or carry out its repairing obligations.  This is particularly the case where the long leaseholders leave and sub-let to short-term tenants;

· If the landlord is not a Management Company consisting of the tenants then problems arise in relation to absentee landlords who refuse to act.  Presently, the tenants may well have to enfranchise to solve the problems;

· Sometimes the leases themselves are poorly drafted and/or the lease documentation is not consistent in terms of content and form;

· There is no implied ability for tenants to enforce covenants directly with each other.

If a long lease has not been created, various other methods have been adopted in an attempt to overcome the problems with enforcing positive covenants:

· Mutual Benefit and Burden - if a person wishes to obtain the benefit of any particular obligation, they must be prepared to accept any reciprocal burden. This doctrine was introduced in Halsall v Brizell [1957] where it was decided that use of private roads in an estate was subject to an obligation that money should be paid for their maintenance.  But see also Thamesmead Town v Allotey [1998].  The most recent case in this area is Wilkinson v Kerdene Ltd [2013] EWCA Civ 44 which will be discussed in more detail in the Freehold Covenants section later on;

· Chain of Indemnity Covenants - there may be enforcement through a chain of covenants.  The problem here arises if for some reason the chain is broken, particularly where there have been a series of sales of the burdened land.  If one party has not reserved a right to indemnify, or if a party has become bankrupt, then there is no right of enforcement;
· Restriction on the title - on the basis that the covenantor's title will be registered sometimes covenantee requires a restriction to be placed in the Proprietorship Register of the covenantor's title.  This restriction indicates that no new owner of that land will be registered unless they provide the covenantee or their successor in title with a direct covenant to perform the positive covenant(s);
· Estate Rentcharges - sometimes the freeholders within a particular estate may be required to pay a charge to a managing agent, or developer which reflects the cost of maintenance of the common parts.  A failure to pay this charge might eventually result in re-entry and forfeiture of their interest in the land;

· Fencing Covenants - fencing covenants are in fact potential easements and, as such, if a successor is in breach of covenant, they may be sued for infringement of an easement - see Crow v Wood [1971].  
So what is Commonhold?

Commonhold is a new form of landholding introduced in to English Law by the Commonhold and Leasehold Reform Act (2002) (“CMLR”).  The CMLR received Royal Assent on 1st May 2002 and came fully into force in September 2004.  

Commonhold is a new concept in England and Wales but the concept underlying the new system is already familiar in many other common law jurisdictions, E.g.:

· in North America the land tenure is known as “condominium”;

· in Australia, New Zealand and Singapore it is known as “strata” or “unit” title.

The term “commonhold” was chosen in England and Wales to describe this new system of land ownership as the emphasis of the new system is on co-operation between a community of freehold owners living within a defined area.

S1(1) states that:

“Land is commonhold land if:

(a) the freehold estate in the land is registered as a freehold estate in commonhold land;

(b) the land is specified in the memorandum of association of a commonhold association as the land in relation to which the association is to exercise its functions; and

(c) a commonhold community statement makes provision for rights and duties of the commonhold association and unit-holders (whether or not the statement has come in to force).”

So an underpinning feature of commonhold is that it is a form of freehold estate, a sub-species of freehold.  

It is not a distinct third legal estate in land.   Arguably, if it had become a distinct legal estate it could have been viewed as inferior to freehold.

As is evident from s1, a commonhold is created out of land that has previously been (or the Registrar is satisfied that is about to be - s2(3)(b)) registered as freehold with absolute title at the Land Registry.  That land will become commonhold if the freehold estate is further registered as a “freehold estate in commonhold land” – see further below in the Section headed “Creation and Registration.

What land may and may not be commonhold land?

There is no particular requirement as to the nature of the buildings or other physical structures within the commonhold.  They could be:

· flats, houses, shops, light industrial units or a mixture of these;

· separate units, linked units or units contained within a single structure;
· a unit could comprise 2 or more separate areas,E.g. flat and garage in detached block.
Accordingly, in a new development the architect has complete freedom in relation to his design.

It is also possible to create a multi-site commonhold on two or more parcels or areas of land that are not contiguous (s57(1)).  

It is not the physical layout that is important but rather the documentation.

So, say ABC Developments Ltd constructs a new development comprising two blocks of flats situated on separate sides of an adopted highway with communal facilities.  The following would need to be checked:

· That the memorandum and articles of association of the commonhold association (see below) specified that the commonhold association was to exercise the commonhold functions over all the land comprised within the development;

· That there was one commonhold community statement (see below) that applied to all of the land comprised within the development.

Clearly, it should also be the case that the two blocks albeit not physically attached do share the obligations and facilities of the “community”.  If that is not the case then separate commonholds for each block would be the more appropriate way forward.

The following cannot be registered as commonhold:

· Agricultural land (See Schedule 2; Paragraph 2) - this includes the following:

· Land comprised in a farm business tenancy for the purposes of the Agricultural Tenancies Act (1995);

· Land comprised in a tenancy of an agricultural holding within the meaning of the Agricultural Holdings Act (1986).
· Contingent freehold titles arising by statute  (See Schedule 2; Paragraph 3) - for the purposes of the CMLR an estate is contingent “if (and only if):
(a) It is liable to revert to or vest in a person other than the registered proprietor on the occurrence or non-occurrence of a particular event; and

(b) The reverter or vesting would occur by operation of law as a result of an enactment listed in sub-paragraph (3).”

Sub-paragraph 3 lists four pre-20th century statutes including the School Sites Act (1841).  These can be added to via Regulations.  

What is clear is that a contingent title arising by virtue of a conveyance/other transfer of land is not covered, though that type of interest may not be granted an absolute tile in any event.

· Flying freeholds (See Schedule 2; Paragraph 1) - this Paragraph states that “[a]n application may not be made….in relation to land above ground level (“raised land”) unless all the land between the ground and the raised land is the subject of the same application.”  This is what is known as the “grounded rule”.

Therefore, no part of a commonhold title should be above or below other property held either:

· On a separate commonhold;

· On a separate freehold tile;

· On a separate leasehold title.

This requirement will assist in terms of the management of the commonhold, make it easier to re-develop should the commonhold be terminated and also avoids the problems with enforceability of positive covenants experienced with current flying freehold situations, although only in terms of the commonhold community itself.

However, it has been criticised as being inflexible.  It will, for example, prevent a commonhold from being created in terms of residential accommodation that exists above a parade of shops, where the shops are not part of the same application.

Subject to procuring the necessary planning and other consents, it will not prevent an established commonhold from extending upwards at a later date!

Also this does not mean that the whole of a structure must form the basis of a commonhold - certainly a vertical division is acceptable.  For example, if there is a row of terraced houses an application to register a commonhold could be made for only some of the houses. 

· Land that is already commonhold - s2(1)(b) prevents land that is already part of an established commonhold from being registered as part of another commonhold.  

It should also be noted that the system does not appear to provide a mechanism whereby land that is currently part of a commonhold, whether a unit or part of the common parts, can be transferred from that commonhold to another commonhold.  It appears that for this to happen the commonhold association that originally included the land in question would need to agree to remove the land from its commonhold, amend its commonhold community statement and memorandum and articles of association and register the change before the land in question could be included in a registration pertaining to the new commonhold.

· Leasehold land - as mentioned already commonhold can only be registered on the basis of a freehold estate so commonhold cannot be established on land with a leasehold title.

Easements

What is an easement? 

Put simply, an easement is a right over the land of another, to do a specified thing.  

Do not confuse it with a covenant, which is a restriction, obliging the owner of land to do or refrain from doing something.

Easements are always enforceable between the grantor (the one whose land is being used) and grantee (the one using the right) as a matter of contract, but they can, if they satisfy the necessary criteria, be elevated to proprietary rights - that is, rights in land.  

Consequence:  transmissibility / enforceability against third parties.

BUT courts have been traditionally reluctant to view something as a binding right unless they had to.  This is because of the principle of free alienability of land.  The more a piece of land is burdened, the less it is likely to be saleable.

Easements are either continuous or discontinuous.  They are also apparent or non-apparent.  

A continuous easement is one whose enjoyment is, or may be, continual without anybody taking any action, E.g. a right annexed to one house to receive light through its windows without obstruction by land next door. A discontinuous easement is one that needs action for its enjoyment, E.g. a right of way over one piece of land to get to another piece of land.

An apparent easement is one the existence of which is shown by some permanent sign which, upon careful inspection by a competent person, would be visible to him, E.g. a right to lay and use a drain as the drain could be located. A non-apparent easement is one that has no such sign.

Examples of easements decided by the courts include:

a) right of way - Jalnarne Ltd v Ridewood [1989] P& CR 143;

b) right of support - but note no right to protection from the weather - Phipps v Pears [1965] 1 QB 56;

c) right to passage of air through defined channel - Wong v Beaumont Property Trust Ltd [1965] 1 QB 173;

d) right to park - Batchelor v Marlow [2003] 1 WLR 764

e) right of storage - Wright v Macadam [1949] 2 KB 744 but see also Copeland v Greenhalf [1952] 1 Ch 488;

f) right to use a letter box - Goldberg v Edwards [1950] Ch 247;

g)  right to use a lavatory - Miller v Emcer Products [1956] Ch 304.

So, to qualify as an easement and, therefore, be a right in land, a right must satisfy fairly narrow requirements.

	To answer any easements question in an examination is a two stage process:  

Firstly consider, is the right in question capable of being an easement?  To do this, follow the rules in Re Ellenborough Park; and
Secondly consider, has it been acquired?  
To decide this, follow the rules set out below.




Requirements of an easement 

These were laid down by Danckwerts LJ in Re Ellenborough Park [1956] Ch 131.

1) There must be a dominant and a servient tenement
Put another way, there must be two clearly defined / definable parcels of land, one capable of benefiting from the easement and the other of carrying the burden of the easement.  

Per Cresswell J in Ackroyd v Smith [1850] 10 CB 164, an easement cannot exist “in gross”

(note however rights granted by statute to, E.g., public utilities). 

In London and Blenheim Estates Ltd v Ladbroke Retail Parks Ltd [1993] 4 All ER 157, the Court of Appeal stated that an easement cannot be created where the dominant land is not clearly identified.  This was a case relating to the purported grant of an easement to park cars on an unspecified area of land.

2) The easement must “accommodate” the dominant tenement
So, the right must benefit the dominant land, not just the owner of the land.  

See Hill v Tupper [1863] 2 H&C 121, where, Hill was granted a right to hire out pleasure boats from a designated stretch of canal bank, and subsequently tried to stop another entrepreneur doing the same.  

Held:  The right benefited Hill personally only, and so could not be an easement.

In contrast, have a look at Moody v Steggles [1879] 12 Ch D 261, where the plaintiffs were the owners of a public-house and were claiming the right to affix a signboard to the wall of defendants’ house.
Note also that the two pieces of land must be reasonably close together, though not necessarily adjacent.  If not adjacent the dominant owner must have a legal right to pass over the third party land which divides the two pieces of land.

In the recent case of Kennerley v Beech & A’nor  
[2012] EWCA Civ 158, R owned large house and gardens known as “Old Westwick”.  In November 1954, R sold part of garden to T and in 1955, T built house on land.  The 1954 Transfer reserved a right of way to R over a “wiggly path”.  The wiggly path ran down the eastern side of T’s garden where it joined another pathway (the second path).  The second path also within T’s title but R had not reserved a right of way over it.  R’s tenant of a flat in Old Westwick used the right of way for about 12 months to gain access to a kitchen garden on part of T’s land.  The tenant’s use of kitchen garden had therefore depended on a licence from T to use the second path.  Without this, the tenant would only have been able to walk from Old Westwick to the end of wiggly path and back.  
The wiggly path never linked Old Westwick with public highway or any other land owned by R (or over which R had a right to pass).  
Held:  The right of way, as granted, had not constituted a valid easement.  The right of way never enabled R, etc, to walk from Old Westwick to kitchen garden rather it only allowed them to walk to the end of the wiggly path and back!

One test (though not conclusive) is, does the easement increase the value of the land?

3) The dominant and servient tenements must be owned or occupied by different persons
So, a person cannot have an easement over his own land, but note, however, that a tenant can have an easement over the landlord’s land.  For example, the tenant might have the right to walk over the “common parts” such as hallways and staircases in a block of flats.

4) The easement must be capable of forming the subject matter of a grant
Essentially, all easements “lie in grant” meaning that they must either:

1. be granted expressly; or 

2. are assumed to have been granted impliedly or by prescription.

This aspect has several elements:

a)
There must be a capable grantor and grantee, so, a grant to “a village” will not succeed.

b) The right must be sufficiently definite, E.g., no right to a view, or to wander at will over property. In relation to the former of these, in William Aldred’s Case [1610] 9 Co Rep 57b,  a statement was made to the effect that, “the law does not give an action for such things of delight.”

c) An easement must not amount to a possessory interest.  Put another way, there must not be excessive user; if the person claiming the right is using the land to the exclusion of the owner, this amounts to more than just an easement.  Remember, an easement is a right over land, and not a right to possession of the land or a right of joint user of it (Copeland v Greenhalf).  It is an established legal principle (known as the “ouster” principle), that an easement cannot be claimed if its effect is to deprive the servient owner of the benefits of ownership.
d) The right must be within the general nature of rights capable of existing as an easement.  This last requirement seems to mean that any proposed new easement must be sufficiently like the old ones.  Courts are very unlikely to allow new easements, particularly those which will involve the burdened land in expense, E.g., Phipps v Pears.

In the recent case of Regency Villas Title Ltd & O’rs v Diamond Resorts (Europe) Ltd & Ano’r [2015] EWHC 3564, the High Court was required to consider if the right to use leisure facilities was capable of being an easement.  

In that case, RVT was freehold proprietor of a timeshare holiday park (the Park) in Kent & DR owned the adjacent Broome Park Estate (the Estate).  Prior to 1981 the Park and the Estate were in common ownership. In 1981, the Park was transferred together with rights of services and rights of way over roadways and rights “for the Transferee its successors in title its lessees and the occupiers from time to time of the property to use the swimming pool, golf course, squash courts, tennis courts, the ground and basement floor of Broome Park Mansion House, gardens and any other sporting or recreational facilities… on the Transferor’s adjoining estate”. 
The claimants (including RVT) sought a declaration that they were entitled to use the recreational rights free of charge.  So were the rights personal rights or easements?
Held: Applying the four essential ingredients laid down in Re Ellenborough Park, the High Court decided that the rights took effect as easements and could, therefore, be used free of charge! Essentially, the rights accommodated the Park.
Other examples include:

AG of S Nigeria v John Holt & Co [1915] AC 599 - the right to store casks and trade produce on a neighbour's land;

Moody v Steggles [1879] 12 CH D 261 - the right to hang an advertising sign on neighbouring land;

Copeland v Greenhalf [1952] Ch 488 – here, the claimant (a wheelwright) had used his neighbour's land for 50 years to store vehicles awaiting repair.  The court here held that this was more than just an easement, effectively amounting to a claim to joint user of the land (the “ouster principle”).

Ward v Kirkland [1967] Ch 194 - the right to go onto neighbours’ land to repair a wall was accepted as it would not involve more frequent visits than once a month;

Grigsby v Melville [1974] 1 WLR 80 - here, the right to store bottles in a cellar was doubted as it amounted to exclusive use, but in Wright v Macadam (above) the right to store coal in the landlord's coal shed was upheld as an easement - perhaps because the landlord had destroyed the shed before the hearing!

London and Blenheim Estates Ltd v Ladbroke Retail Parks [1994] 1 WLR 31 - right to park cars can be an easement (obiter), but not if it amounts to such extensive user of the land as to deprive the legal owner (the “ouster principle”). 

See also Batchelor v Marlow [2003] 1 WLR 764 and Central Midland Estates v Leicester Dyers [2003], where a claim to be allowed to park an unlimited number of cars anywhere on the land was rejected.  See also Virdi v Chana & others [2008] EWHC 2901 Ch.

Often whether or not something is capable of being an easement seems to be a question of degree.
Easements and other rights
(a)
Restrictive Covenants
It is important to distinguish between these two.  Easements are rights whereas covenants are obligations.

(b)
Profits a prendre
This is the right to go onto land and remove something, for example, the right to hunt and take away the prey; the right to go onto land and take away fruit.  Unlike easements, profits can exist “in gross”, E.g., there is no need for a dominant tenement.

(c)
Licences
These are simple permissions.  They are not rights in land but rights in personalty and so they do not, unlike easements, bind third parties.

(d)
Local customary rights or under the Countryside and Rights of Way Act 2000
We have seen that a body of people without a legal personalty, such as the inhabitants of a particular town, cannot claim an easement as they are not a capable grantee.  However, they would claim, for example, the right to fish in the local pond as a customary right or a right to roam under the above statute.  

(e)
Natural rights
For example, rights of drainage from one area of land to another, provided that this occurs by natural and not manmade means.

(f)
Public rights
Perhaps the most important of these is the right to use a public highway, which is available to all members of the public and does not depend on a grant.

Acquisition of Easements
We have seen that the first step in answering a question about easements is to identify whether what is being exercised can be an easement, using the rules in Re Ellenborough Park.

The second question to ask is “has the easement been acquired?”

Easements can be acquired:

1. Expressly (by grant or reservation or statute); or 

2. By implication; or 

3. By prescription.

Express Acquisition

Statutory - for example, rights for electricity and other services to pass under land. These statutory rights are given to Statutory Undertakers.

Express Reservation - if A owns Heath House and sells part of the garden to B who builds Rose Cottage, A might wish to reserve himself the right to use B’s land in some way; for example, his water pipe may cross B’s land.  In such circumstances he would try to ensure that the deed transferring the land to B expressly provided for this.

Express Grant - take the situation described above, but imagine that B needs to use A’s land in some way; for example, the driveway by which B reaches the main road passes through A’s land.  B will insist that there is an express grant for this right of way in the transfer to him.  

The diagram on the following page illustrates this.
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Acquisition by Implication
Sometimes there is neither a statute nor a deed to assist.  In such cases, when trying to decide whether an easement has been acquired it is necessary to look at whether a grant or reservation can be implied from the surrounding circumstances.

Grant

1. Necessity
The easement will only be implied where it is essential.  If the object of the right could be achieved without the easement, even if it would be more difficult, the easement will not be granted.  Landlocking is a good example of where an easement of necessity arises.

In Wong v Beaumont Property Trust Ltd [1965] 1 QB 173, a lease of basement premises was granted to a restaurant owner.  It then transpired that it would be necessary to put a ventilation duct through the landlord’s premises, without which the restaurant could not function.  It was held that the easement to do this would be granted.

2. Common Intention
This is relevant where it is necessary for the easement to be granted for the land in question to be used for the purpose for which it was granted.  See, for example, Pwllbach Colliery Co Ltd v Woodman [1915] AC 634.  
Easements may be inferred from an evidenced common intention of the parties.  This could come about, for instance, where in correspondence the parties have agreed a right but this has mistakenly not been included in the transfer deed.  Wong v Beaumont Property Trust Ltd could have been decided on this ground.

Cases exploring common intention are few and far between.  However, recently in Donovan and Another v Rana and Another [2014] EWCA Civ 99, the Court of Appeal has considered this method of acquisition.

Donovan (D) sold off some land in Gravesend as a building plot for construction of a house.  The transfer included the grant of a right of way over part of D’s retained land (“the Blue Land”) but the transfer granted no right to lay utilities and expressly excluded any other rights passing impliedly.

Rana (R) ultimately purchased the building plot and proceeded to build a new house on the land.  As part of the work R dug up part of the Blue Land to lay cables and pipes so as to connect their drainage, water, gas, electricity to the main services.  
D claimed damages on the basis there was only a right of way in relation to the Blue Land.

Held:  At first instance, the County Court judge dismissed D’s claim and ordered D to pay R’s costs.  The court’s view was that it was clearly the common intention of the parties that the house to be built would have connections to the utilities.  D appealed submitting that:

· as the Transfer expressly excluded any further rights of access the judge was wrong to imply an easement; and

· whilst it was common ground that the plot was sold with the common intention that a house would be built on it, the judge was wrong to infer the further intention that the house would be connected to all normal utilities.

Held:  The Court of Appeal dismissed D’s appeal.  
An easement was to be implied in the transfer allowing R and successors in title to have access to Blue Land to install and maintain connections to public utility services in the road.  R was granted an express right of way over Blue Land “for all purposes connected with the use and enjoyment of the property but not for any other purpose”.  The Court of Appeal’s view was that one such purpose would be laying of connections to utilities.

3. The Rule in Wheeldon v Burrows
Where an owner has been in the habit of using a right over part of his land this will not be an easement because you cannot have an easement over your own land.  If, however, the owner now sells the part of the land over which he is enjoying the right (or quasi easement), the new owner will acquire the right as a full blown easement provided the quasi easement is:

· continuous and apparent;

· “necessary to the reasonable enjoyment of the property”; and

· used at the time of the transfer by the grantor for the benefit of the part of the land transferred.

These rules were laid down in Wheeldon v Burrows [1879] 12 ChD 31.

4. Statute - Law of Property Act 1925; section 62
Unlike the rule in Wheeldon v Burrows, this (usually) needs diversity of ownership or occupation of the dominant and servient tenements (Sovmots Investments Ltd v Secretary of State for the Environment [1979] AC 144).

LPA 1925; s62 operates to transfer easements automatically when land is transferred, unless there is an express provision to the contrary in the contract/deed.  

There are three requirements which must be satisfied:

(i)
The right must be capable of being an easement, E.g., must satisfy the rules in Re Ellenborough Park;

(ii)
The dominant and servient land must (usually) be in different ownership or occupation; and

(iii)
The transfer of the land must be made by deed.

LPA 1925; s62 is uncontroversial when applied in its usual role of transferring existing easements.  In that case, it is simply a word saving provision.  However, it can also operate to commute lesser rights into easements.  

For example, A leases to B a piece of land.  B has a licence to pass over A’s land.  A then sells B the freehold (or renews the lease) by deed.  Even without any express grant, the law could operate to convert the licence to a full easement.

See: 

Wright v McAdam [1949] 2 AllER 565;

Goldbery v Edwards [1950] Ch 247; and

Ward v Kirkland [1967] Ch 194.

In practice, quite often the contract for the sale of land will expressly exclude the operation of the rule in Wheeldon v Burrows and the operation of LPA 1925; s62.  

Can you think why that would be?

In the recent case of Wood v Waddington [2015] EWCA Civ 538, the Court of Appeal (and the High Court beforehand) looked at whether various rights had been acquired expressly or by implication as easements.  

In that case, C owned a residential / agricultural / sporting estate of about 1,392 acres and various tracks and accessways crossed the estate.  On 29th September 1998 C transferred part of the estate to S (Wood’s (WO) predecessors) and part to Waddington (WA).  Both transfers were in similar form containing an express grant and reservation of detailed rights of way over specified routes with S and WA being required to share the costs of maintenance of the accessways.

Each transfer also included a general clause which stated:

“... the Property is sold subject to and with the benefit of all liberties privileges and advantages of a continuous nature now used or enjoyed by or over the Property... and without any liability on the Transferor to define the same”.

WO claimed to have additional vehicular and equestrian rights of way over WA’s land arguing several grounds.

Held: The High Court decided that WO was not entitled to the claimed rights either by express grant, pursuant to s62 or via the Rule in Wheeldon v Burrows.  Running through each in turn:

· Express grant - the general clause was intended to cover matters that would be difficult to identify, E.g. pipes and wires not rights of way;

· LPA 1925; s62 - WO had to show that before the conveyance to him, the advantage was being enjoyed with the land being conveyed rather than as part of the rights of ownership of all the land then in common ownership.  That had not been proven;

· Rule in Wheeldon v Burrows - on the evidence, the extent of the user of the accessways prior to the 1988 conveyance was very limited so not necessary for reasonable/ convenient enjoyment of land conveyed.

Held:  In the Court of Appeal WO’s appeal was allowed.  The express grant argument was rejected. The Court of Appeal noted that there is a difference between the word “continuous” when used expressly and the word when used in the context of implied rights, namely “continuous & apparent” in Wheeldon v Burrows where it is more to do with the right being in constant and uninterrupted use (and not only intermittently used) and being discernible to the eye.  

However, the Court of Appeal felt that s62 could be applied even though there was no diversity of occupation prior to the 1998 transfer The court stated that for LPA 1925; s62 to operate, diversity of occupation prior to transfer was not an absolute rule – it could be departed from if visible signs of existence of right & right “enjoyed with” land sold.

Reservation
It is much more difficult to succeed in a claim for the acquisition of an easement of reservation.  Courts will not, if they can avoid it, imply easements in favour of a seller.  

However, cases have on occasion succeeded on the basis of necessity and common intention.  

For example, Sweet v Sommer [2004] EWHC 1504 an easement of necessity was implied even though there was no landlocking.

Acquisition by Prescription
It is possible to acquire an easement (which is still a legal easement) on the basis of long user.  This works on the basis that, if you can show you have used a right for (normally) at least twenty years, it will be presumed that there was a formal grant of an easement at some time in the past.

The use must be as of right, so:

(1)
without force;

(2)
without secrecy; and

(3)
without permission.

The use must be continuous, E.g., not very occasional or a “one off”.

The use must be by the fee simple owner of the dominant tenement and against the fee simple owner of the servient tenement.

For how long must the right be used?

At common law, the claimant has to show use “since time immemorial”. This was decided by the Statute of Westminster 1275 to be the year 1189.  Not surprisingly, it is easy to defeat such a claim.

This led to the introduction of the Doctrine of Lost Modern Grant.  This doctrine relied on the legal fiction that, if the right had been used for at least twenty years, there must have been a formal grant since 1189 but the deed has been lost!  Dalton v Angus [1881] 6 App Cas 740.

The two doctrines above had their obvious drawbacks, and the Prescription Act 1832 was introduced to counter some of these.

Prescription Act 1832; s2 provides that, if a right (other than a right to light) has been used for twenty uninterrupted years, it cannot be defeated by proof that it actually commenced later than 1189.  It can be defeated by proof that it fails to satisfy one of the other common law rules, for example, if it was only used secretly.

Note also the Access to Neighbouring Land Act 1992.

Notwithstanding the apparent drawbacks of the Doctrine of Lost Modern Grant, in a number of recent cases, the doctrine has successfully been relied on.  

In Orme v Lyons [2012] EWHC 3308, a rural track formed part of land owned by O.  At its southern end the track met a public highway and the Ls’ property (which the Ls’ acquired in 1988) was at the other end.

The Ls’ argued that their property benefitted from a vehicular right of way over the track via the Doctrine of Lost Modern Grant.  For a successful action they had to show “use....was of such a character degree & frequency as to carry to the mind of a reasonable person in possession of the [track] that a continuous right to enjoyment of the [track] was being asserted & ought to be resisted”.

Held:  The Land Registry Adjudicator concluded they had shown this.  For most of the relevant period (1971 to 1991) the Ls’ predecessors (H) had owned the dominant land and they had made extensive use of the track (on average at least once per month between 1971 and 1988).   The Ls’ made much less use of track.  Evidence was that the Ls’ had used the track “sometimes”.

Held:  The High Court dismissed O’s appeal.   The Land Registry Adjudicator had been entitled to take the view that the Ls' user of track after 1988 was of sufficient frequency & quality to sustain their case.  The fact that the Ls’ drove over the track infrequently during their ownership was sufficient.  There was no requirement for them to be driving up & down the track, for example, each week or month.

Also in European Urban St Pancra 2 Ltd v Glynn [2013] PLSCS 67, the court considered the acquisition of a prescriptive right to park.  
In May 2008 European Urban St Pancra 2 Ltd (E) purchased land for £3m for residential development.  The land was a former petrol station (and was also the “servient land”).  

Glynn (G) owned neighbouring land which had been used as a garage business since at least 1970 (“dominant land”).  G’s business was such that it required additional space to park customers’ cars.  G said it had directed customers to park on certain areas of the servient land. It was necessary for G to establish 20 years prescriptive use from 1983 to 2003 as, after 2003, the use was permissive.  Witness evidence suggested that about 15 cars would be parked on these areas at any one time.

The County Court heard and accepted evidence from a variety of garage customers who confirmed they witnessed use of the servient land for the purposes of parking when attending G’s premises.
Held:  The County Court held that a prescriptive right to park on E’s property arose under the Doctrine of Lost Modern Grant, as there had been more than 20 years open continuous use without consent. 

On acquisition of an easement via prescription note should be made of the case of London Tara Hotel Ltd v Kensington Close Hotel Ltd  [2011] EWCA Civ 1356.  In 1973, the owner of Tara Hotel granted a licence to the original owner of Kensington Hotel (KCL).  The terms were that the licence was personal to KCL, it entitled KCL, its agents and business visitors (but not guests) to use Tara Hotel’s road to access Kensington Hotel with or without vehicles; and KCL was to pay £1 a year, as a licence fee, to Tara Hotel’s owner (if demanded). 

KCL ceased trading in 1978 and from 1980 the Kensington Hotel was transferred several times.  Following a transfer to Posthouses Limited in 1996, Kensington Hotel was renamed Posthouse Kensington and in 2002 D acquired Posthouse Kensington.  In 2007 T (the owner of Tara Hotel) claimed D was trespassing.  D argued it had acquired a right to use the road by prescription.

T argued that D’s use was by permission as it was a continuation of the use subsisting under the 1973 licence.  T stated that there was nothing to suggest to it that the owner of “Kensington Hotel” had changed.

Held:  The High Court decided that D had acquired a right of way for commercial vehicles/coaches over the road and the use was from 1980 onwards.  The Court of Appeal dismissed T’s appeal.  The court’s view was that there was no permission - 1973 licence personal to KCL and terminated when the Kensington Hotel was transferred from KCL.  Also there was no secrecy as when the change of ownership occurred, there was no deliberate intention to keep the change quiet.  There was also no implied licence - there had to be a positive act, mere inactivity by T was insufficient.  The extent of right extended to coaches/commercial vehicles as this use accommodated the dominant land.

The recent case of Bennett v Winterburn [2016] EWCA Civ 482 considered whether a prescriptive right of way could be acquired for the benefit of dominant land where it was third parties, as opposed to the owner of the dominant land, who were exercising the right in question.  

In that case, until 2010, a Conservative Club owned buildings in Keighley, West Yorkshire.  In front of the buildings was a small car park which provided the Club’s only access onto the highway.  In 2010, Bs acquired the buildings and car park. Adjacent to the car park entrance there was a fish and chip shop which had been owned by Ws from 1988.

In 2012, Ws claimed prescriptive easements based on 20 years’ use from 1988 via the Doctrine of Lost Modern Grant relating to:
(1) a right for their suppliers to park when making deliveries; & 
(2) a right for their customers to park when collecting food.

A notice was plainly visible to anyone entering the car park from the road stating, “Private car park. For use of club patrons only. By order of the committee”.  A similar sign was displayed in the club window.  The notices were largely ignored but their presence was known to Ws.

Bs argued that parking was contentious and so forcible use (not “nec vi”).
Held: The First Tribunal found in W’s favour.  There had been continuous use in the manner argued by W for more than 20 years.  The signs pre-dated Ws arrival so they were not directed at them and the signs were passive and Bs and their predecessors in title had failed to escalate matters, E.g. by sending a solicitors’ letter.

B appealed.  
Held: The Upper Tribunal allowed B’s appeal. 

W appealed!

Held: The Court of Appeal dismissed W’s appeal.  In order to establish an easement for parking by prescription, W had to show 20 years’ uninterrupted use “as of right”.  Looking at the three elements to be proven, it was the "without force" element that was pivotal.  Parking on the land in question was done in an open manner and it was known to the Conservative Club and it was done without permission from that Club.

The term “without force” means more than its literal meaning. It is not enough for the person claiming the easement to show that it has not used violence; it must show that its use was not contentious. Here the Court of Appeal was satisfied that the legal owner of land does not have to take physical steps or legal proceedings to prevent the wrongful user, in order to avoid acquiescing to that use.

As an aside it is not necessary for the servient owner to have been able to sue the dominant owner in trespass in order for time to start to run in respect of this prescriptive easement.  All that is needed is for the right to accommodate the dominant land.
What if you cannot satisfy the time requirement - what right (if any) would you have?  Maybe the right is merely a licence.

What if none of the methods of creation/acquisition are satisfied?  Consider relying on the equitable remedy of proprietary estoppel.  
In Joyce v Epsom & Ewell Borough Council [2012] EWCA Civ 1398, J’s predecessor in title had objected to a planning application to build a supermarket near his property.  He withdrew his objection on the basis that he would be granted a new right of way to the rear of his property provided by E.  In practical terms, the right of way was used for a number of years.

J purchased the property & wanted to develop it.  He entered into correspondence with E regarding access.  E indicated it wanted £5,000 for the grant of the express right of way J was seeking.  J brought a claim founded on proprietary estoppels.

Held:  The High Court decided that J had failed to establish that E had acted unconscionably in refusing to accept he had a right of way.  J appealed.

The Court of Appeal found in favour of J.  Its view was that there was a mutual understanding which E could not resile from.  Accordingly, J was entitled to a formal grant of a right of way for a single dwelling house but if he wanted to develop his land to provide something more than a single dwelling he would need to negotiate terms for an enhanced right. 
In the more recent case of Hoyl Group Ltd v Cromer Town Council [2015] EWCA Civ 782, CTC owned North Lodge on Cromer seafront and H agreed to a 21 year lease of the upper floors of the building and a 99 year lease of the basement. H planned to convert the basement in to residential accommodation. 
There were three different accesses for the basement, namely an internal access, an access through a garden area and an access through a parking area. H obtained planning permission for the conversion and prepared a plan of the works, including the proposed access routes. H needed CTC’s consent to the works as landlord. The lease was completed but the licence for alterations was not and the only access included in the lease was the parking area route.

H later revised its plans and made the garden route the main access. Revisions were discussed with CTC who indicated this was likely to be acceptable and the licence for alterations was completed in accordance with the revised plan. 
H continued to use the internal access (and occasionally the garden access route) for three years without objection from CTC. H later surrendered its lease of the upper floor and closed off the internal access. H sought to sell the basement flat but the buyer was concerned that the lease did not grant a formal right of way over the garden route! CTC would not agree to vary the lease so H sought a declaration regarding the existence of an easement via the garden access route. 
Held: The Court of Appeal decided that H had an equitable right of way over the garden access via proprietary estoppel.  The Court of Appeal’s judgment is useful in terms of setting out the modern approach to proprietary estoppel cases, namely taking a holistic view.  

If seeking to make out a proprietary estoppel you need to look for assurance, reliance and detriment then the court will go on to consider whether it is unconscionable for the rights in question to be denied.

NB: Equitable easements do not override, so must be registered correctly

Extinguishment of an Easement

An easement can come to an end in several ways.

1.  Express release by deed.

2.  Excessive user - this may only cause the easement to come to an end altogether with easements such as rights of light and support.  

If the user is excessive the dominant landowner will be liable in nuisance (McAdams Homes Ltd v Robinson [2004] EWCA 214) and the servient landowner is then entitled to an injunction to restrain the excessive user (Jelbert v Davis [1968] 1 WLR 589).  However, the grant of an injunction will not suspend or extinguish the easement itself and once the dominant landowner reverts to the lawful use, the prior excessive use will become irrelevant (Graham v Philcox [1984] QB 747).  

The servient landowner may obstruct the exercise of an easement where it is being used excessively.  But note the recent case of Emmett v Sisson (Rev 1) [2014] EWCA Civ 64 where the tables were turned.
Emmett (E) and Sisson (S) owned property on either side of a 30 foot long driveway over which S had a vehicular and pedestrian right of way.  The driveway was the only legal access to S’s property and the driveway land was later conveyed to E.  E wanted to build a wall along boundary between driveway land and S’s land with a gate for S to access their property.  S sought an injunction to prevent the erection of the wall.

Held:  The High Court decided that the right of way was coterminous with the whole of the boundary between driveway land and S’s land.  As a result, S could gain access to their property from all points along the boundary.  Accordingly, the building of the wall would be an unreasonable interference with S’s entitlement.  E appealed.

Held:  The Court of Appeal dismissed E’s appeal.  
The wording of easement clearly granted a linear access along the whole of boundary and there was nothing expressly or impliedly restricting access to a particular point or points.  While the proposed wall would provide vehicular access through one entrance it would restrict  both pedestrian and vehicular access.
So, in practice, if express easements are to be limited in some way the wording of the easement will need to provide for this.  The more expansive a grant, the more likely any interference with it will be actionable!

3.  Where the dominant and servient tenements come into (common) ownership and possession of the same person the easement will be extinguished.  In the case of leasehold land, where the dominant and servient tenements come into common occupation the easement will be suspended.

4. Abandonment - an easement is viewed as being abandoned if the dominant owner acts, or fails to act, with an intention to relinquish the right.  

The difficulty often comes with proving that intention, as can be seen in the recent case of Henry Dwyer v Westminster City Council [2014] EWCA Civ 153.  In 1922 a large site was sold to a company with the benefit of a pedestrian and vehicular right of way over a passageway.  

The company ceased trading and in the 1960s W developed the land for council housing. The housing estate was designed such that the right of way over the passageway was not needed or used.

In the 1960s, Mr Dwyer (D) blocked off the passageway at both ends and started using it for storing his market trader equipment (both ends of the passageway were blocked off by a locked gate and door).   D obtained possessory title to the passageway in 2007.

In 2010 Westminster City Council (W) wanted to redevelop the site and asked D to re-open the passageway so the right of way could be exercised again.  D claimed the right had been abandoned as it had not been used for 40 years.

Held:  The High Court granted W an injunction requiring D to stop using the passageway as a storage area and to re-open it for access.  D appealed.

Held:  The Court of Appeal dismissed D’s appeal.

As you can see, it is very difficult to prove a right of way has been abandoned - even a period of 40 years non-use was not sufficient in this case.  If there is a reason for the non-use (in this case the right was simply not needed) then abandonment is unlikely to be inferred. 

Protection of Easements and Profits

Unregistered Land

LEGAL easements bind the world without notice (LPA 1925; s1(2)).

EQUITABLE easements are registrable as D(iii) Central Land Charges (unless created before 1925, or by estoppel, in which case they are subject to the Doctrine of Notice).

Registered Land

LEGAL easements - any easement created after the date of registration of the estate concerned (or 13 October 2003, if later), must be registered for it to be legal (LRA 2002; s27(1)).  If an express easement is not completed by registration it will not operate at law and cannot, therefore, fall within LRA 2002; Schedule 3 Paragraph 3.  That part of the LRA 2002 deals with legal easements arising via prescription and implication.

Schedule 12; Paragraph 9 indicates that easements which existed as overriding interests under LRA 1925; s70(1)(a) before 13 October 2003 will continue to have overriding status.

EQUITABLE easements - prior to the LRA 2002 these types of easement could be overriding if openly enjoyed - Celsteel v Alton (above).  Since the LRA 2002, equitable easements (which are rare anyway) will not be overriding and must be entered as a notice on the register pursuant to LRA 2002; s34.  But this does not include easements which should have been registered as legal easements to operate at law - these types of easement must be registered as per the paragraph immediately above.

METHODS BY WHICH AN EASEMENT CAN BE GRANTED




Freehold Covenants

What is a covenant?

“an agreement contained in a deed in which one party (“the Covenantor”) promises another party (“the Covenantee”) that he will or will not engage in some specified activity in relation to a defined area of land”. 

(Gray and Gray; Elements of Land Law)

Note the requirement of a deed.

What would be the effect of a promise contained in a document which was not a deed?

Remember - a covenant is a FORMAL right with a dual nature:


1. Contractual right (in personam); and 


2. Right in land (in rem).

As between the original parties, covenants are enforceable as a matter of contract.  

As between subsequent parties, they may be enforceable as a right in land - which is transmissible and will survive the death or departure of the original contracting parties, E.g., it benefits / burdens the land not just the individual.

Who can impose a covenant?  

To be able to impose a covenant which will bind successors, the imposer, or covenantee (as we will see below), usually needs to have some land which is capable of benefiting from the covenant.  For this reason, covenants are usually imposed when only part of the land is sold.

Covenants may be positive (to do something) or negative (or to refrain from doing something).

However, as we will see later, it can be hard to enforce positive covenants attached to freehold land.  This differs from the situation with leaseholds and it is important to realise right at the start that the two systems are very different.

Enforceability of Covenants

Covenants are all about enforceability.  

If A imposes a covenant on B, and A then sells to X and B sells to Y, can X enforce if Y does not perform the covenant?  And who does he enforce against - B or Y or both?  To answer an examination question about freehold covenants, you must ask yourself who is trying to sue who?  If the “sinner” has the burden of a covenant and the “sinned against” has the benefit, according to the rules set out below, then action can be taken!

1.  Original Parties

As far as the original parties are concerned, covenants are enforceable as a matter of contract.  The contract is, in theory, binding forever but of course, if you are the original covenantee (E.g., the person with the benefit of the covenant), and you then sell your land and subsequently try to enforce the covenant, you will be entitled to damages but these will be nominal only; as you no longer own the benefited land, you will not have suffered any loss.

To enforce a covenant at common law, you need to show that the covenantee has land which can be benefited.  However, there is no requirement that the covenantor has to be a landowner.  In The Prior’s Case [1368], a covenant to sing divine service was enforced, and in Smith and Snipes Hall Farm v River Douglas Catchment Board [1949] 2 KB 500, persons affected by the Board’s failure to comply with a covenant to maintain riverbanks were entitled to take action even though the Board did not own any land through which the river flowed.

2.  Other Parties
The traditional view was that no-one could enforce a covenant unless named in the deed as a part, E.g., a covenant by A (the owner of Blackacre) with B (the owner of Whiteacre) for the benefit of C (the owner of Greenacre) - C cannot enforce against A.

For a while there was some excitement over LPA 1925; s56 - “a person may take an immediate or other interest in land or other property, or the benefit of any condition, right of entry, covenant or agreement over or respecting land or other property, although he may not be named as a party to the conveyance or other instrument”.

This at first seemed to suggest that any successor in title to a covenantee could take the benefit of the covenant, which would, in practice, have been directly contrary to the doctrine of privity of contract.  

However, in Beswick v Beswick [1968] AC 58, the House of Lords made it plain that the only effect of s56 is that it removes the need to name a person specifically in a deed - instead, they can be referred to generically, E.g., “the owner for the time being of land known as Sunnybrook Farm”.  This was confirmed in Margerison v Bates [2008] EWHC 1211 (Ch). 

In addition, the person wishing to rely on s56 had to be identifiable and in existence at the time the covenant was made, so it could not benefit successors in title.  Amsprop Trading Ltd v Harris Distribution Ltd [1997] 1 WLR 1025 went on to stress that s56 could only be used where a covenant was expressed to be made with a third party and not just for his benefit.  

It seems then that:

· a covenant by A with B for the benefit of C - C could not enforce because he was not a party; BUT

· a covenant by A with B and “the owner for the time being of Greenacre” - C could enforce if he was the owner of Greenacre at the time the covenant was made.

If the covenant was entered into after 11 November 1999, it would be covered by the Contracts (Rights of Third Parties) Act 1999.  Under provisions in the Act, a claimant who is not a party to the original contract can still claim if the contract provides that he can, or if the covenant purports to confer a benefit on him, unless the proper construction of the contract shows otherwise.  The claimant has to be expressly named in the contract, or named by class (E.g., “successors in title”), but, unlike s56, does NOT have to be in existence at the time of the contract.

3.  Running of the Benefit at Law
If the original covenantee has disposed of the land, and his assignee wants to enforce a covenant, he first has to establish that the benefit has passed to him.  The benefit of a covenant can run at law provided:

1) 
The covenant “touches and concerns” the land - this is basically the same rule as for leaseholds.  See in particular the “satisfactory working test” as per Lord Oliver in P & A Swift Investments v Combined English Stores Group Plc [1989] AC 632 at page 642;

2) 
The original covenantee must own the legal estate in the land benefited at the time the covenant was made;

3) 
An assignee of the original covenantee must have a legal estate in the dominant land.  It used to be thought that this meant that the assignee had to have the same legal estate as the original covenantee but Smith and Snipes Hall Farm (see above) made it clear that LPA 1925; s78 meant that any successor in title could take the benefit.  For example, a tenant of the original covenantee would qualify; and

4) 
The original parties must have intended that the benefit should run with the land owned by the covenantee at the date of the covenant.  This is usually achieved by appropriate wording in the conveyance, but would be implied by LPA 1925; s78 anyway: 

“…a covenant relating to any land of the covenantee shall be deemed to be made with the covenantee and his successors in title and the persons deriving title under him or them…as if such successors…were expressed”.

4.  Running of the Benefit in Equity
It may be necessary to rely on proving that the benefit has run in equity as, if the servient land is not still owned by the original covenantor, then (as will be seen below) it is only in equity that the burden may pass.

For the running of the benefit in equity, again the following must be proven:

1) 
The covenant “touches and concerns” the land;

2) 
The original covenantee must own the legal estate in the land benefited at the time the covenant was made;

3) 
An assignee of the original covenantee must have a legal estate in the dominant land; and

4) 
The original parties must have intended that the benefit should run with the land owned by the covenantee at the date of the covenant.  

There are then three possible ways to ensure the benefit runs:


a) Annexation - express annexation (clear wording in the relevant conveyance or transfer), implied annexation or statutory annexation (LPA 1925; s78); 

b) Assignment; or

c) Building Scheme.

Annexation - “nailing” the benefit to the land
Express Annexation

This requires evidence that the original parties intended the covenant to run with the land, E.g., a statement in the conveyance/transfer deed that the covenant is "for the benefit of" the retained land.

In Rogers v Hosegood [1900] 2 Ch 388, the covenant was made for the benefit of the dominant land’s owners “their heirs and assigns…to…the lands adjoining”, this was held to have annexed the benefit but note Renals v Cowlishaw [1878] 9 Ch D 125, where it was held that a covenant with the sellers “their heirs….and assigns” could just mean assigns of the covenant itself not the land, so the covenant was not annexed.

At one time, the size of the land which could be benefited mattered.  In Re Ballard’s Conveyance [1937] Ch 473 the covenant was expressed to be for the benefit of all the land but, in practice, it could only benefit part because of the nature of the covenant.  The court held that if it could not benefit all the land it could not benefit any!  

But now note Federated Homes Ltd v Mill Lodge Properties [1980] 1 WLR 594 per Brightman LJ:

“if the benefit of a covenant is, on a proper construction of a document, annexed to the land, prima facie it is annexed to every part thereof, unless the contrary clearly appear”.  

The modern approach, therefore, is that if a covenant is annexed, it affects all the land concerned.

However, a word of caution, in Crest Nicholson (Residential) South Ltd v McAllister [2003] 1 All ER 46, the Court of Appeal reconsidered Federated Homes.  The court concluded that Federated Homes was good law, but introduced the proviso that annexation will NOT be effective where the land to be benefited is not clearly identified in the conveyance/transfer deed - underlining the importance of careful drafting!
Implied Annexation

This may occur where it is possible to identify land intended to be benefited and it is appropriate to imply annexation from the circumstances of the case.  

There must be evidence that the parties intended the benefit of the covenant to attach to the land.  

As can be seen from the Federated Homes case there is likely to be little place for implied annexation.

Statutory Annexation

The Federated Homes case, mentioned above, has made it plain that in the majority of cases, the benefit of a covenant will be annexed to the land by virtue of LPA 1925; s78, which states that a covenant is to be deemed to be made with the covenantee and his successors in title and the persons deriving title under him. This means a covenant will be enforceable at the suit of:

a) a successor in title of original covenantee (E.g., a purchaser of the freehold); and 

b) a person deriving title under the original covenantee (E.g., a lessee).

This will apply without having to question the intentions of the original parties, though Roake v Chadha [1984] 1 WLR 40 makes it plain that s78 will NOT apply where the original parties have made it plain that the benefit of the covenant is NOT to be construed as running with the land, and also see the Crest Nicholson case (above).

Also note City Inn (Jersey) Ltd v Ten Trinity Square Ltd [2007] EWHC 1829 (Ch), Margerison v Bates [2008] (mentioned earlier) and Churchill v Temple [2010] All ER (D) 170.

In the latter case, C owned 1A Loom Lane.  The original sale of part contained the following wording:

“No dwellinghouse shall be erected or maintained upon any part of the land hereby conveyed which shall not be in accordance...with plans elevations and specifications which...shall have been submitted to and approved in writing by the Vendors or their surveyor such approval however not to be unreasonably withheld”.

The conveyance defined “the Vendors” as Mr and Mrs S, the then owners of 1 Loom Lane.  Mr and Mrs S died in 2002 and 1989 respectively.  C wanted to demolish the current house and build new one.  The current owners of 1 Loom Lane, Mr and Mrs T, claimed the benefit of the restrictive covenant, which would have required C to obtain their approval of the proposed new house.  

The term “the Vendors” was used haphazardly in conveyance.  C applied for declarations as to whether the reference to “the Vendors” in the restrictive covenant included successors in title of Mr and Mrs S and, if not, whether the effect of the death of Mr and Mrs S was to free C and his successors from the need to obtain consent or make it impossible for C to obtain consent.

The court decided that the term “the Vendors” did not include their successors in title and the death of Mr and Mrs S freed C and his successors from need to obtain consent.
Assignment
Express assignment is always possible, but must take place at the time of the transfer of the property, and there must be a chain of assignments to enforce later.  

Arguably, the scope for express assignment is much reduced due to the operation of s78.

Building Schemes

This is a “local law” allowing neighbours to enforce controls over each other's land.

The requirements for a building scheme were laid down in Elliston v Reacher [1908] 2 Ch 374:

a) 
all purchasers must derive title from a common owner;

b) 
before sale, the builder / developer must have laid out the estate in plots;

c) 
on sale, the same restrictions must be placed on each plot, for the benefit of all plots; and

d) 
each purchaser must intend all covenants to benefit all other plots in the scheme.

These strict rules originally meant that few building schemes were found and the rules have since been somewhat relaxed.  

In Baxter v Four Oaks Properties Ltd [1965] Ch 816 a building scheme was still found even though the estate had not been laid out in plots, and in Re Dolphin’s Conveyance [1970] Ch 654 the purchasers had not derived title from a common seller.

In Birdlip Ltd v Hunter [2016] EWCA Civ 603, the Court of Appeal overturned a decision of the High Court and ruled that the conditions for the establishment of a building scheme for mutual enforceability of restrictive covenants on an estate had not been satisfied.

The salient facts of the case were that B owned land with one house built on it and obtained planning permission to build two further houses on the land. Hs owned an adjoining property.  The properties had originally been sold by the same vendor in 1909 and 1910.  B’s land was subject to a covenant that, “No building other than one or two detached residences shall be erected on the said property hereby conveyed”.  Eighteen plots were bound by similar covenants.
The original vendor reserved a right to vary the covenants “in so far as regards the other parts of their Estate”.  “Estate” was not defined in the conveyances of B’s and H’s properties, however, it was marked on two plans dated 1908 and 1914 but those plans were not identical!

B argued there was no building scheme due the uncertainty over the precise area of land included within the alleged scheme, slight differences in the wording of covenants imposed and the inclusion in some conveyances of a right to vary the covenants imposed.

Held: In the High Court the judge found against B and thought the “estate has many of the classic features of a building scheme”, E.g. a common vendor, that the extent of the estate was established by the estate lay-out plan of 1908, that the estate was laid out in lots and there were substantially common covenants .  The judge viewed the discrepancies appearing in later plans as either mistakes or discrepancies found in plans which were not purporting to define the boundaries of the Estate!  As regards the slight differences in the wording of covenants imposed, the judge felt that the differences were not material.

As mentioned above, the Court of Appeal disagreed with the High Court finding that the essential characteristics of a building scheme were not present. It was essential that each purchaser knew, at the time the scheme was created, the extent of land to fall within the scheme.  However, the conveyances imposing the covenants on the original purchasers were insufficient to enable the area of land allegedly covered by the scheme to be identified. If there was insufficient identification in the conveyances (or other transactional documents) it was permissible to look at extrinsic evidence, including the circumstances surrounding the original transactions, to see if a scheme could be inferred, but the evidence would have to be cogent, and fell far short of that in this case.

Arguably, the need for a building scheme may have been made irrelevant by Federated Homes.

5.  Running of the Burden in Equity

The burden of a covenant cannot run at law (Austerberry v Oldham Corporation [1885] 29 Ch D 750 and Rhone v Stephens [1994] 2 WLR 429) so if the original covenantor is no longer the owner of the land, a claimant must always look to equity to enforce the burden of a covenant.

The rule is contained in Tulk v Moxhay [1848] 2 Ph 774.  The requirements are:

i) 
Covenant must be negative;

ii) 
Original covenantee must have owned land which was benefited by the covenant;

iii) 
Original parties must have intended burden to bind successors (usually either via express wording in the Conveyance/Transfer or via LPA 1925; s79) ; and

iv) 
Rule is EQUITABLE - therefore general equitable principles apply.

Note that, in addition, no covenant can be enforced if it has not been properly protected:

· by registration as a D(ii) Land Charge if title to the land is unregistered; or

· by a Notice in the Charges Register if title to the land is registered.

6.  The Problem of Positive Covenants

As we have seen earlier, the current law relating to the enforcement of positive covenants in freehold land against third parties is unsatisfactory both to the covenantee and his successors in title (see Rhone v Stephens [1994] and Austerberry v Oldham Corporation [1889]).  In a nutshell, the burden only runs if the covenant is negative in nature - so there is a major difference between leasehold and freehold land in this regard.  
As highlighted in the section on Commonhold, due to the fact that enforcing positive covenants in freehold land is difficult various other methods have been adopted in an attempt to overcome the problems.  They are:  
· Grant a long leasehold interest instead!;

· Mutual Benefit and Burden - if a person wishes to obtain the benefit of any particular obligation, they must be prepared to accept any reciprocal burden. This doctrine was introduced in Halsall v Brizell [1957] where it was decided that use of private roads in an estate was subject to an obligation that money should be paid for their maintenance.  But see also Thamesmead Town v Allotey [1998].

There has been a recent case looking at what is often referred to as the Rule in Halsall v Brizell.  In Wilkinson v Kerdene Ltd [2013] EWCA Civ 44, a former naval air station was developed into a holiday park containing 147 bungalows and a leisure complex. The bungalows were sold to buyers and in the conveyances the buyer’s covenanted to make annual maintenance payments re roads, leisure facilities, etc, and the developer granted rights to the individual buyers to use the roadways and enjoy the leisure facilities.
Successive owners of the leisure facilities and common parts failed to maintain them so the site became dilapidated.  The new owners (K) resurfaced the roads, upgraded the drainage system and restored some of the leisure facilities.  K also sold (for independent development) some of the land on which parts of original leisure facilities had been located.

The bungalow owners (W) had long since stopped paying the annual maintenance payment.  Most of current bungalow owners were actually successors in title of original buyers. K claimed payment for the works it had carried out and the arrears owed from the current owners.

K had not complied fully with covenant to undertake relevant maintenance, so did the equitable benefit/burden principle in Halsall v Brizell apply?
Held:  The High Court decide that the charging provisions in the conveyances was relevant to and correlated with the right to use the roads.  W appealed.  

The Court of Appeal dismissed W’s appeal.  The court said that what was necessary was for the payment to be “relevant” to the rights actually granted.  It was not necessary for all the rights to be actually used.  Even if only some were used, the positive obligation to pay would be enforceable against subsequent owners.

· Chain of Indemnity Covenants - there may be enforcement through a chain of covenants.  The problem here arises if for some reason the chain is broken, particularly where there have been a series of sales of the burdened land.  If one party has not reserved a right to indemnify, or if a party has become bankrupt, then there is no right of enforcement;
· Restriction on the title - on the basis that the covenantor's title will be registered sometimes covenantee requires a restriction to be placed in the Proprietorship Register of the covenantor's title.  This restriction indicates that no new owner of that land will be registered unless they provide the covenantee or their successor in title with a direct covenant to perform the positive covenant(s);
· Estate Rentcharges - sometimes the freeholders within a particular estate may be required to pay a charge to a managing agent, or developer which reflects the cost of maintenance of the common parts.  A failure to pay this charge might eventually result in re-entry and forfeiture of their interest in the land;
· Create a Commonhold Association;
· Fencing Covenants - fencing covenants are in fact potential easements and, as such, if a successor is in breach of covenant, they may be sued for infringement of an easement - see Crow v Wood [1971].  
The most usual method in a residential context is a chain of indemnity covenants.  For commercial transactions often a restriction on the covenantor’s title will be used.
Mortgages 

A mortgage is normally granted as security for payment of a loan.

The purpose being to allow the lender (mortgagee) to take the property in whole or partial satisfaction of the debt if the borrower (mortgagor) does not repay the amount borrowed.  

Mortgages may be either legal or equitable.

Legal mortgages are much more common.

Legal Mortgages

Historically, there were three different types of legal charge, namely:


i)
Legal Mortgage of a fee simple - LPA 1925; s85;

  
ii)
Legal Mortgage of a term of years - LPA 1925; s86;
   
iii)
Charge by deed expressed to be by way of legal mortgage - LPA 1925; s87.

In practice, iii) is the only method commonly used today.  This is applicable to both freehold and leasehold land.  

Whereas i) and ii) use the device of granting a lease to the mortgagee, iii) creates a hybrid security interest whereby the mortgagee gains a legal charge (not a lease) but enjoys the same protections, powers and remedies as if he held a lease for a term of 3,000 years.

The form of the Deed

The “mortgage deed” will usually provide for:

i)
Repayment of the capital sum and interest, usually by instalments;

ii)
Period for payment; and

iii)
Various covenants (E.g., no occupiers without the mortgagee's consent, no leasing, etc).

If title is unregistered, the charge is effective as soon as it is executed.  Historically in unregistered land, a first mortgage was usually protected by the fact that the mortgagee took possession of the property deeds, whilst a second or subsequent mortgage (a “puisne” mortgage) needed to be protected by registration of a C(i) Land Charge.  

Since LRA 2002, creation of a first legal charge would trigger first registration (LRA 2002; s4(1)(g)).  

If title is registered, the charge does not take effect until it has been registered.  That is because a legal charge granted in respect of a registered estate is a registrable disposition (s27(f); LRA 2002) and it cannot operate as a legal charge unless the relevant registration requirements are met (s27(1); LRA 2002).  The relevant entry would appear in the Charges Register.

Note the recent case of Bank of Scotland PLC v J T Waugh (1) K Waugh (2) T R Gray (3) I E Williams (4) [2014]  EWHC 2117 (Ch) where the necessary formalities were not compiled with.  In that case, in August 2008, Bank of Scotland (“BoS”) took a charge (“the Charge”) over a property (Asquorn House) which was granted by a family trust and registered at the Land Registry.  
Monies were also made available to the trust via a facility letter dated 18 July 2007 the terms of which referred to the Charge. The Charge was signed by the trustees but the trustees’ signatures were not witnessed so the Charge did not comply with s1(3); LP(MP)A 1989.
The trustees made an application to the Land Registry for rectification of the title to Asquorn House by cancellation of the Charge.  BoS sought a declaration that the trustees were estopped from denying the validity of the Charge.

Held: The court disagreed with BoS regarding the estoppel argument.  However, the invalid deed would operate as an equitable charge which means, in all likelihood, BoS will be able to compel the trustees to perfect the security under the terms of the Charge!

The court indicated that attestation of a signature was a pre-requisite to the valid execution of a deed by an individual & the principles of estoppel could not be invoked where it was clear a document had not been executed in accordance with the relevant provisions of LP(MP)A  1989.
Mortgagee’s Remedies

Various remedies are available to the mortgagee if the mortgagor fails to repay the loan or does not keep up the instalments.

i)
Foreclosure

This is a very draconian remedy and very rarely relied on by mortgagees.  It is almost unheard of for residential property. 

Once the legal date for redemption has passed this remedy is available from the court.  In essence, a foreclosure order transfers the legal and equitable title in the land to the mortgagee free from all of the mortgagor’s rights in the land (including the right to redeem the mortgage).

Put another way, the mortgagee becomes the absolute owner of the property and may then sell it free of the mortgagor’s rights (including its equity of redemption) and free of the rights of any lower ranking mortgagees.  

An order will only be granted if the court is clear that the mortgagor will never be able to repay what is owed.  If action is taken by the mortgagee the court has discretion to order an alternative remedy in any event (LPA 1925; s91) and, in practice, this is almost always likely to be the case.

ii)
Appointment of a receiver

Again this is fairly rare for residential property but more common with business property.  

The purpose of appointing a receiver is for the receiver to take charge of the assets (here property), to realise them (usually by a sale to a third party purchaser) and use the realisation proceeds to repay the monies due to the appointing mortgagee from the mortgagor. 
The receiver is appointed by the mortgagee but acts as agent for the mortgagor (LPA 1925; s 109).  So, unlike where a mortgagee goes into possession and sells as mortgagee in possession (see below), in which case they are personally liable to the mortgagor for any loss, here the receiver is liable for their own mistakes.

Power to appoint is either:

a)
express (contained in the mortgage deed).  These sorts of documents almost always contain an express power for the mortgagee to appoint a receiver. This type of receiver is usually referred to as a “fixed charge receiver”.  In this situation, when the appointment can be made depends on the terms of the deed;

b)
implied by statute (LPA 1925; s101(1)(iii)) provided the mortgage is created by deed.  Here the power to appoint arises and becomes exercisable in the same way as the power of sale (LPA 1925; s109).

An important case in this area is Horsham Properties Group Ltd v Clark & Another [2008] EWHC 2327 (Ch).  In this case a receiver was appointed in relation to residential premises where the mortgagor had a buy-to-let mortgage.

iii)
Suing for breach of contract

This remedy is available to mortgagees as the mortgage is a contract in which the mortgagor has given a personal covenant to repay.  However, mortgagees will seldom rely on this remedy as the main cause of action.  Usually it will follow sale of the mortgaged property where there is still a shortfall.

Even if a mortgagee obtains judgment for the outstanding arrears (which will in itself involve time and expense) there may not be any real chance of being able to successfully enforce the judgment.  That said, pursuing the outstanding debt may ultimately have the effect of making the mortgagor bankrupt (Alliance & Leicester v Slayford [2000] 3 HLR 66 (CA)).

iv)
Taking possession and sale

These are technically two different remedies but are, in practice, often combined and are, together, the most common remedy used by mortgagees, particularly for residential property.

Technically, under the provisions of the LPA 1925, a mortgagee does not need a court order to sell the land.  However, in most cases, the mortgage will first obtain an order granting possession before proceeding with the sale.

Power of sale


Although there is no common law power of sale, the power of sale is implied into every mortgage made by deed (LPA 1925; s101(1)(i)).  

The power arises when the mortgage money becomes due.  This will normally be on a date specified in the deed as the date for redemption or repayment (or legal/contractual date for redemption), E.g., mortgage executed on 1st January 2016 may specify that the legal/contractual date for redemption is six months hence (1st July 2016).


As stated above, the mortgage must be made by deed and also the power of sale must not be expressly excluded from the mortgage deed (very unlikely!)


However, the power of sale simply having arisen is not sufficient.

For a mortgagee to be able to sell, the power must have become exercisable.


This occurs pursuant to LPA 1925; s103, when one of the following conditions has been met:

(a)
a notice requiring payment has been served and has not been complied with within three months; or
(b)
some of the interest payable is at least two months in arrears; or
(c)
there has been a breach of an express covenant in the lease (other than one for the payment of money) or some provision of the LPA 1925.


A purchaser in good faith from a mortgagee needs only to check that the power has arisen (E.g., by checking that the mortgage is made by deed, the power of sale has not been expressly excluded and that the date specified in the deed has passed).  

He is not concerned to see that the power has become exercisable.  

On sale, the purchaser receives an estate free from the selling mortgagee’s and subsequent mortgagee's interests, but subject to the interests of prior mortgagees.

By way of example, A owns the freehold of Blackacre.  There are legal mortgages to B, C and D in that order of priority.  If B sells under his power of sale the land will pass free of all mortgages.  If C sells, the land will be subject to B’s but free from D’s mortgage.  There are ways around this problem in practice.


As far as the mortgagor is concerned, a sale under LPA 1925; s101 has the effect of overreaching the interests of the mortgagor in the land in a similar way to overreaching of beneficial interests when the proceeds of sale are paid to two trustees.


On sale by a mortgagee, the interests of subsequent (but not prior) mortgagees are swept off the title and onto the proceeds of sale.  The selling mortgagee has a duty to apply the proceeds of sale firstly towards the costs of sale, then to its own mortgage, then to pass the balance to the next mortgagee who will apply the proceeds to its own mortgage and then on to the next mortgagee and so on (LPA 1925; s105).


If the sale does not produce sufficient funds to satisfy the mortgage debt, the mortgagee may still sue the mortgagor on his personal covenants to pay contained in the deed (as mentioned above).

Finally, it should be noted that, if a mortgagee exercises it power of sale it is also under a duty to act in good faith, E.g. obtain the best price reasonably obtainable.  
In Meah v GE Money Home Finance Ltd [2013] EWHC 20, M defaulted on his mortgage & G obtained an order for possession.   G obtained several valuations from different estate agents and put the house on the market at £185,000.   Several offers above £185,000 were quickly received from developers (residential and commercial) and private individuals.  This led to three successive public notices being published in local papers indicating that offers had been accepted, subject to contract, & inviting higher offers.  The last notice was published following an offer of £218,000 and after the asking price increased to £245,000.

Ultimately, a developer acquired house for £221,000 and obtained planning permission to convert it into 5 flats.  M claimed that G had breached its duty to take reasonable care to obtain best price reasonably achievable.  M sought an order for G to account for the difference between sale price (£221,000) and what M indicated he believed was the true market value (£325,000).

Held:  The High Court dismissed M’s claim.  The issue was whether, whatever the shortcomings in the marketing, the property had been sufficiently exposed to the market to ensure that all potential purchasers were given notice of the sale and an opportunity to put in an offer if they chose.  The court’s view was that this had happened.  

Obiter, the judge expressed serious misgivings about the way the estate agent had marketed the property, E.g. marketing it at a grossly inadequate asking price, purportedly to “generate interest” and not mentioning the potential for development in sales particulars.

Taking possession


The mortgagee also has the right to possession of the land.  

As mentioned earlier, these days, mortgages are invariably created via LPA 1925; s87 meaning that the mortgagee is treated as if they have a lease.  As a result, as stated in Four-Maids Ltd v Dudley Marshall Properties Ltd [1957] Ch 317 at page 320, a mortgagee has a right to:

“go into possession before the ink is dry on the mortgage unless there is something in the contract, express or by implication, whereby he has contracted himself out of that right”.

Often mortgagees will covenant, in the mortgage deed, not to exercise this right unless the mortgagor is in default.  

Possession needs to be obtained prior to sale but as it can only be exercised peaceably (due to the implications of the Criminal Law Act 1977; s6) this will probably necessitate an application to court.  

See Ropaigealach v Barclays Bank Plc [2000] QB 263 where a court order was not needed as the property was empty as the mortgagors had moved out.
Protection for the mortgagor where the mortgagee seeks a possession order
Normally an application to court for possession will be made.  This will, in itself, give the mortgagor a little time whilst the application is processed, to repay any arrears.  

If the mortgage is of a dwelling, Administration of Justice Act 1970; s36 (as amended) may assist.  This provides that, on an application for possession, the court may:

(a)
adjourn the proceedings;

(b)
stay or suspend judgement; or

(c)
postpone the date for delivery of possession.

...if it appears likely that the mortgagor will be able to pay off the arrears within a reasonable time.

Since Cheltenham and Gloucester Building Society v Norgan [1996] 1WLR 343 this provision has been construed in favour of the mortgagor wherever possible.  

But this is not always possible!  See, for example, Bristol and West plc v Ellis [1997] 73 P&CR 158 where the mortgagor had no prospect of paying off the arrears within a reasonable time.
Note also the recent case of Jayashankar v Lloyds TSB plc [2011] EW Misc 9 (CC).  J had mortgage arrears of £14,000 in respect of a Lloyds TSB (L) mortgage.  J was also in arrears to a second mortgagee.  J’s application to suspend the warrant for possession was heard on 30 March 2011.  The application was dismissed as in the court’s view, J would be unlikely to discharge the arrears within in a reasonable time.  L executed the warrant later the same day.  

On 20 April 2011 J appealed.  The question for the court on which there was no binding authority, was whether the court had any jurisdiction to entertain an appeal from a refusal to stay a warrant once that warrant for possession has been executed.  

Held:  The court found against J.  

The Administration of Justice Act 1970; s36 makes it clear that the power to stay or suspend a warrant for possession expires on the execution of the warrant.  

The court felt that, as a matter of policy, it was important for mortgagees to have certainty over their ability to enforce their security.  Allowing the appeal would mean that the otherwise legitimate enforcement of security could be subsequently set aside, which would place an unjustified fetter on a mortgagee’s right to rely on its security.
The Mortgagor’s Rights - the Equity of Redemption

Historically, mortgages could be used unfairly against the mortgagor.  Schemes were devised to tie mortgagors into harsh deals with no way out.  

This caused a number of legal rules to be developed:

1. No Clogs and Fetters - Right to redeem must not be excluded

This basically means that the mortgage must be redeemable.  There can be no such thing as a non-redeemable mortgage, or an option to purchase disguised as a mortgage.  

In Samuel v Jarrah Timber & Wood Paving Corporation Ltd [1904] AC 323 a company used debenture stock as security for a mortgage from P.  It was a condition of the mortgage that P was allowed to buy the stock at 40% within 12 months of the date of the mortgage.  P tried to exercise this right.

Held:  The option was void. The mortgagee could not convert a security into a purchase by providing at the time of the loan for an event upon which the equity of redemption would be discharged.  

In Reeve v Lisle [1902] AC 461, A granted a mortgage over a steamship to R, who lent A £3,000 and agreed to lend £2,000 more over the next two years.  Afterwards, the parties entered into an agreement giving R the option to purchase the steamship. 

Held:  This agreement was not void.  It was separate to the mortgage and independent of it.

2. No postponement of the right to redeem

A covenant in a mortgage stating that the mortgagor cannot redeem until a certain date will be void.  

Fairclough v Swan Brewery Co Ltd [1912] AC 565 is a good example.  This concerned a leasehold property.  A covenant in the mortgage purported to prevent the mortgagee redeeming at any time earlier than six weeks before the lease was due to come to an end.  

Held:  This covenant was void.  It made the mortgage practically irredeemable as when the mortgagor got the property back, free of mortgage, it would be worthless.  

However, in Knightsbridge Estates Trust Ltd. v Byrne [1939] Ch 441 it was held that there is no fundamental problem with a provision in a mortgage which prevents redemption for a fixed period, provided the provision is reasonable.  The judge in this case referred to “competent parties” and “expert advice”.

3. No collateral advantage

In Noakes v Rice [1902] AC 24 the mortgagor was the tenant of a public house.  The mortgagor covenanted with the mortgagee (a brewery) to use only their products, for the whole period of the lease, even if the mortgage had finished at that time.  

Held:  This provision was a clog on the equity of redemption.  

But in Kreglinger v New Patagonia Meat and Cold Storage Co Ltd [1914] AC 25, the mortgagor agreed to give the lender first refusal on any sheepskins produced, at a cheap price, for a period about as long as the mortgage.  The mortgagor paid off the mortgage early but the mortgagee claimed to still be entitled to the cheap sheepskins.  

Held:  Here the court decided that the “sheepskin” agreement was a collateral one and was, therefore, not a clog on the equity of redemption.

4. Solus agreements

Esso Petroleum v Harper’s Garage (Stourport) Ltd [1968] AC 269 and Alec Lobb (Garages) Ltd v Total Oil GB Ltd [1985] 1 ALL ER 303 both concerned “solus agreements”, where the borrower agreed to buy goods exclusively from the lender.  

In the Esso case, D borrowed from P on a 21 year mortgage.  D covenanted to keep the garage open and sell only Esso petrol for the whole length of the mortgage.  The mortgage could not be redeemed until the 21 years had expired.  

Held:  This was unreasonable and in restraint of trade so would not be upheld.  

In Alec Lobb, it was held that the restraint of trade doctrine also applied where the covenantor gave up his existing freedom to trade or where an existing tie of short duration was extended for a substantial period.

5. No oppressive or unconscionable terms

The courts will attempt to control attempts to impose oppressive terms such as the rate of interest payable.  In Cityland & Property Holdings v Dabrah [1968] Ch 166, no interest was payable as such, but a premium was payable which amounted to about 19% per annum.  

Held:  This was unfair and unconscionable.  Instead the lender was entitled to a reasonable rate which was fixed at 7%.  

However, there is nothing wrong with a variable rate being imposed, or even one which is linked to the fluctuation in interest rates between two different countries, as in Multiservice Bookbinding Ltd. v Marden [1979] Ch 84.

6. Extortionate Credit Bargains - Consumer Credit Acts 1974 and 2006
7. No undue influence / need for independent legal advice

This is a very important and continually developing area of law.  

The first main case was Barclays Bank v O’Brien [1993] 4 All ER 417.  Here, a wife signed a legal charge over their co-owned home to secure her husband’s business debts.  Later, she sought to have the mortgage set aside on the basis that she had been induced to sign because of undue influence on her.  The bank had not explained the terms of the mortgage to her or advised her to get independent legal advice.  

Held:  The House of Lords decided that the bank should have taken reasonable steps to explain the mortgage and recommend independent advice.  The bank had constructive notice of her rights as they knew of her existence.  

In CIBC Mortgages plc v Pitt [1993] 4 All ER 433, it was held that if there was actual undue influence, the party claiming to have been influenced does not have to show that the mortgage was to their disadvantage to have it set aside.  

Massey v Midland Bank [1995] 1 All ER 929 and Banco Exterior Internacional v Mann [1995] 1 All ER 936 both show that the mortgagee’s responsibility is to recommend independent advice.  The mortgagee does not have to check that the advice was adequate or was acted upon, but the advice must be independent (TSB Bank v Camfield [1995] 1 All ER 951).  

Royal Bank of Scotland v Etridge [1998] 4 All ER 705 laid down guidelines in these situations, and it is clear from the decision in that case that it is possible for the person advising the “influencer” or the mortgagee to also advise the “influencee”.  This has implications for the solicitors’ profession!  For example, solicitors will need to decide whether it is appropriate as a matter of ethics to act for both parties.

Banks will normally be able to rely on the fact that the solicitor has given the advice, but not if they know the advice was inadequate - National Westminster Bank plc v Breeds [2001] and First National Bank v Huet [2004].  

One recent case is also worthy of note.  In Padden v Bevan Ashford Solicitors [2011] EWCA Civ 1616, a H and W were married in 1977 and by 2003 owned a large house.  H was a financial consultant.  He told W that their joint account was frozen and on 25 March 2003 H and his solicitor told W that H had taken £200,000 from a client (P).  H’s solicitor told W that the only way H could avoid prosecution was by selling the family home and repaying the money and that W should get independent legal advice.
W was also given a draft letter which was to be given to P’s solicitors.  In that letter, W’s solicitor was to confirm that W consented to “forego her interest in [the house], the endowments, and her interest in [H]'s pension policies”.  On 28 March 2003 W went to one of D’s offices.  W had a brief meeting with a newly qualified solicitor (NQ).  The meeting was short due the fact that W wanted to get home to her children.  NQ told W not to proceed with the transaction but W said she was going to.

On 10 April 2003, H and W met an assistant solicitor (AS) of D.  AS asked W if she wanted advice and H told AS that W had already spoken to a solicitor.  On that day H and W each signed 4 documents including a second charge over their property for £740,000 and a deed in favour of P in which, inter alia, H agreed to repay P £860,000 plus costs.  AS witnessed the signatures on the documents and certified in the mortgage that W “to the best of [AS's] knowledge ... has freely consented to it without undue influence or … in reliance upon any misrepresentation…”. 

P enforced her rights and the family home was sold in 2009.  W sued D for damages for negligent advice.
Held:  In the High Court, the judge stopped the trial after hearing only W's evidence.  He decided that there was no case for D to answer.  He commented that to “foist” a duty to give full advice “on a solicitor who simply agreed to see someone who has come off the street without an appointment seems to me to be an absurdity”.

Held:  The Court of Appeal ordered a new trial indicating that the High Court judge had been wrong to conclude that D was not in breach of duty to W.  Before he signed the certificate (and witnessed the confirmation), AS should have seen W on her own and given similar advice to that which NQ should have given.  D’s duty was not affected by there being no charge for 28 March/10 April meetings!
See also:

Pesticcio v Huet [2004] EWCA Civ 372;

Watson v Huber [2005] All ER (D) 156;
Turkey v Awadh [2005] All ER (D) 131; and

Hughes v Hughes [2005] All ER (D) 404.[image: image1][image: image2][image: image3]
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Profits in gross in perpetuity or + 7 yrs remaining





Estates





These are interests which are not substantively registrable nor have overriding status





Interests which override first registration (Schedule 1)





Fee simple absolute in possession





Leases of seven years or more (note exceptions where leases of less than seven years are registrable)





Interests which override registered dispositions (Schedule 3)





Restriction





Notice





Agreed notice





Unilateral notice











Rose Cottage








Heath House





Implied





Express





conveyance and creation of an easement





permission in the nature of an easement





diversity of ownership and occupation





s62; LPA 1925





common intention





the Rule in Wheeldon v Burrows


[1879]





necessity





for the prescriptive period





by or on behalf of and against fee simple





continuous and apparent and/or necessary to reasonable enjoyment of land





use of quasi-easement





Presumed (prescription)





continuous user





as of right





unity of seisin





the division of the land and creation of an easement









