
HISTORICAL CRIMINOLOGICAL THEORIES AND THE CASE OF JAMES BULGER




This assignment will focus on the impact that Criminological theories had in history and the impact they had from the time of their creation to the current day. It will look at key theories such as classicism and positivism and the key differences that separate them from each other and display a critical debate against each. Lastly the criminological theories of classicism and positivism will be applied to case to show the differences that each has under the same set of facts. 
Historical Criminological Theories and The Case of James Bulger
The radical pioneering role that classicism had on Criminological theory from the 18th century to the current day, is due to Cesare Beccaria, known as the father of the classical theory. Beccaria challenged the adverse conditions of his time, such as grim working conditions a rise in crime and diseases, to put forward a human and rational approach to crime and punishment. It could be argued that Beccaria represented a school of enlightenment thinking in relation to crime and punishment (Jenkins, 1984). 
Attempting to rationalise the law in order to make it more successful and less punishing process. There is no question that the importance of Beccaria’s Classical school holds significant importance, from the time of its creation to the current day.
 It offered the first naturalistic explanation of crime, turning away from the concepts of demonology and sin. The explanation came at an important time, as it challenged the revolutionary implications and thoughts of Enlightenment (Jenkins, 1984).  
Beccaria wrote the book ‘On Crime and Punishment’ that set out key areas of reform, the reforms were critical and aimed at revolutionising previous thinking on the causes of crime and reforming serious parts of past traditions. One of the areas for reform was the abolition of capital punishment, arguing that with the creation and introduction of a rational criminal system that the death penalty is not useful. 
His argument held together by two philosophical foundations; utilitarianism and social contractarianism. A utilitarianism approach could arguably conclude that a punishment such as the death penalty would have negative consequences for societies, individuals and the administration of law. Beccaria had many more legal reforms, most reflecting a twinned goal of removing the irrationality and cruelty from past traditions and implementing a process where laws are fair and rational, essentially having the belief that the punishment must fit the crime, and that there is no need for excessive punishment (Carpenter et al, 2010).
However, the successful ideas of Beccaria also drew some significant critiques. Immanuel Kant, a German Enlightenment philosopher, defended capital punishment by stating that a person does not suffer punishment because he wished to have the punishment itself, but because he wished to commit a punishable deed. Therefore, a person can only be punished if they are subjected to something they do not wish, and Kant believed that is was impossible to wish to be punished. Kant cited by Reiss (1991, p158) states that Beccaria’s views are “pre sophistry and distortion”. While Kant and Beccaria did believe that a crime should lead to a punishment that fits, It can be argued that Kant’s ethics led him to reject the utilitarian conception of punishment that Beccaria had set out in his philosophical argument for criminal reform, with the belief that it would not deter others from further criminality.
Another notable critique of the abolition of capital punishment that Beccaria supported was a 19th Century Philosopher, Greg Friedrich Hegel, who rejected the arguments put forward by Beccaria as he rejected the social contract theory that supported Beccaria’s argument (Carpenter et al, 2010).
Beccaria’s book became a global success, having a significant impact on the legal and prison reform in England as well as other countries, while also influencing utilitarian philosopher Jeremy Bentham, another key figure in the field of classicism (Carpenter et al, 2010).  Bentham cited by Scofield (2019, p1-2) states:
“The best treatise by far the world has seen hitherto on the subject [of legislation] is that of the Marquis of Beccaria on Crimes and Punishments”

It can be argued that the initial theory that Bentham held on the penal system drew from Beccaria’s On Crime and Punishment and the contemporary debates at the time led him to form his own intellectual analysis of the subject that struck out in a new progressive direction. This in turn led Bentham to pursue an explanation of punishment in European countries and challenged the notion ‘vengeance of the state’ that many European counties relied upon. This inherently saw Bentham appeal to Beccaria’s appealing mixture of Helvétian proto-utilitarian thought and Rousseauean contractarianism, requiring that there was a need for a theory that directly affected the welfare of those in society (Draper, 2002). Bentham (1781) attempts to outline his theory on punishment and the infliction of pain in chapter 4 of his book Principles of Morals and Legislation. Bentham argues that pain is not produced by an individual’s action, but rather an action that is considered an offence. Therefore, the idea of punishment presupposes the idea of offence: punishment, as such, not being inflicted but in consideration of offence (Bentham, 1781).  This is also supported by Bentham’s approach that was significantly different than that of his peers, where he expressed legal punishment as the embodiment of an unquestionable evil (Benthan, 1781). Overall, Bentham drew from the penal principles from Beccaria’s On Crimes and Punishment to merge together the analytic thinking of Beccaria and his own thoughts through a utilitarian approach to legal punishment with the rejection of long-established concepts of common law that led to breaking the general understanding of law and punishment that once surrounded him (Baumgardt, 1952).  However, the ideas attributed by Bentham took a grip of society in the early nineteenth century, drawing criticism from all around. One critic was Benjamin Constant, a political activist and writer on political theory and religion. Constant can be seen praising the work of Bentham in his writing Principles of Politics Applicable to All Governments, showing admiration to the contributions to penal law and the political economy. However, it is also noted that Constant also questions the very concept of Bentham’s utility theory, branding it as indecisive and hazy. Constant argued that the notion of Bentham’s work was to open to interpretation and could act as a dangerous principle for policy. Overall, Constant preferred a philosophical basis for government, one where the body of law is unchanged by moral principles as a basis for all human conduct (Constant, 1815). 
The next critical theory in history is that of positivism. Feigl (2019) explains that positivism is originally designated to the thought of a French philosopher, Auguste Comte. In simple terms positivism is a system that confines itself to the data of experience and excludes a metaphysical or priori speculation. The work of Comte produced a philosophical ideology from which positivism was first recognised. Overtime, the development of positivism has taken on different names and forms, such as empiricism and analytic philosophy. The basic principles that positivism should follow are: Knowledge regarding matters of fact are based on “positive” date of experience and Beyond the realm of fact is that of pure logic and pure mathematics (Feigl, 2019). 
 A key positivism criminological theory that dominated the thinking about criminal behaviour in the late 19th and early 20th century was biological positivism. The view of crime and the explanation of criminal behaviour was attributed to the biological or inborn defects of the person. Akers and Sellers (2013) explain that the view directly conflicts with the classical criminology theory, in which it claims that criminal activity is the result of free will. The biological perspective displays that deterrence has no value, as it is based upon the biology of the person. The key figure attached to biological positivism is Cesare Lombroso. Written in 1876, Lombroso’s book Criminal Man displayed one of the most clear-cut views of positivism criminology to this day. Lombroso identified three criminal types; born criminal, insane criminal and criminaloid. Lombroso attributed the criminal behaviour of individuals was tied to their genetic make-up, thus showing he believed that people are born criminals. Interestingly, he was greatly inspired by Darwin’s evolutionary theory while also being attached to the concept of atavism, one of the key requirements in the “born criminal” part of Lombroso’s theory. This combination led to the belief that due to someone’s genetic make-up they represent a previous stage of human evolution (Tierney, 2009). However, atavism is discredited today because of the evident and racial prejudices it holds. Furthermore, the evolutionary psychopathy theories of today still echo the intuition that Lombroso once held, in so much that psychopathic traits are intended as ancestrally selected (Sirgiovanni, 2017).
Additionally, the “born criminal” theory was demolished by Charles Goring. Goring was intrigued in the psychological traits of criminals and so decided to test the scientific values of Lombroso’s theory. After completing studies on over 3000 English recidivists using a control population that consisted of military personal and university students. Goring published his results in The English Covent that found no substantial differences between them, dealing a lethal blow to Lombroso’s “born criminal” theory (Einstadter and Henry, 2006). 
Another criminal type identified by Lombroso (Lombroso, Gibson and Rafter, 2006) was the “criminaloid”. A criminaloid in Lombroso’s eyes would only commit a crime if there was opportunity, and when that very opportunity presents itself a criminaloid becomes weak minded and must seize that opportunity when they see it. This is supported by Lombroso who was told by many pick pocketers “When the inspiration comes, we are unable to help ourselves; we have to rob” (Lombroso, Gibson and Rafter, p.294). One of the key differences in the theory was that a criminaloid would present only slight hints of degeneration compared to the atavistic born criminal. The separation and similarities between the two theories can be seen in a study conducted by Lombroso on forty-three criminaloids, this led him to ascertain that criminaloids are just as impulsive in their decisions as the born criminal. However, what separates the two is that the born criminal will commit a heinous crime, regardless if they see an opportunity or not (Lombroso, Gibson and Rafter, 2006).
Overall, Lombroso is often regarded as the father of modern criminology. Due to the part he played in attempting to apply a biological positivist criminological theory that explained criminal behaviour and deviance. While the work of Lombroso has been critiqued and ultimately the theories have been undermined by the methodological weakness that they were based upon, there are still many things that Lombroso has left (Mazzarello, 2011). This includes the contributions to criminology that has led to the improvement in both scientific methods and empirical inquiry that now act as a milestone that further research stands upon (Shichor, 2014). Furthermore, Lombroso has had a direct influence on the evolution of anthropological thought and has had a strong impact on providing support on the biological determinism in behaviour (Mazzarello, 2011). 

The theory of reintegrative shaming was developed by John Braithwaite in 1989. Braithwaite’s was not interested in undermining or destroying any previous theories, but rather to show the superiority of reintegrative shaming. The theory put forward by Braithwaite suggested that to control crime there should be cultural commitments to shaming, to persuade a criminal to not commit the crime due to the shame they would feel (Braithwaite, 1989). The key concept of the theory was to go against the formal ideas of the labelling theory, that suggest that labels and tags applied to an individual by society will provoke future criminal acts (Akers and Sellers, 2013). The thought behind Braithwaite’s theory was that an individual was made to feel shame for committing a criminal act but done so in a way that strengthens the moral bond between the offender and the community, allowing the offender back into the community as a reformed citizen. To do this Braithwaite argues that reintegrative shaming could occur in two ways.  Firstly, placing an emphasis on shame as an emotion that promotes and regulates interdependency and so an act that is seem shameful by society should deter the crime from being committed. Secondly, the conscience of the individual may prevent them from committing a crime due to the shame they would feel if certain people knew they committed a crime, such as a parent being disappointed or friends witnessing their behaviour in the local newspaper (Braithwaite, 1989).  An early example of reintegrative shaming can be seen in 2004, in the case of United States v Gementera (2004) the sentence was to make the offender wear a sign in public that listed his crimes for eight hours. It was held that the shame and punishment that the offender would be put under is often a biproduct committing a crime and should help serve in amending his life rather than being subjected to a term of imprisonment. 
However, there are a few problems when looking at Braithwaite’s theory. Sykes and Matza (1957) put forward that an offender may not feel shame for the behaviour they produce. Their theory of delinquency provides a step by step process that act as a technique of neutralization. Firstly, the offender may deny their behaviour is wrong to start with and hold the belief that the victim deserved it. They may also blame their surroundings towards their behaviour, such as growing up in poverty or bad parenting. Therefore, if the offender either has no shame or shifts the blame onto something they believe to be the issue, then reintegrative shaming can have no part. It would be ineffective to publicly shame an individual as no amount of shame will have effect on their conscience (Sykes and Matza, 1957)
Another potential flaw to Braithwaite’s theory is providing a consistent definitional of what shameful behaviour is. Braithwaite (1994) gently touches upon the very idea in his own writings by explaining that it is normal for a doctor to use a syringe to administer a drug into a patient, but that when a drug addict similarly does it that there should be shame based on the act as it is deviant. Hirschi (1994) also shares the point of view that crimes that were once punishable are now perfectly legal and acceptable. Hirschi goes onto explain that the act of murder in society has been categorised as murder and therefore a deviant and unacceptable act. However, when it comes to war it is perfectly acceptable and expected that death will occur and so the lack of certainty and clarity between similar scenarios can often come down to the social settings we live within (Hirschi and Gottfredson, 1994). Therefore, there can be seen to be no one definition of what may be considered shameful or not and leaves a grey area in which the nature of shame is often created in the mind of the individual and the circumstances they face. 
To illustrate the difference in the classicist and positivist criminological theories, they will both be applied to the same case from 1993, the murder of James Bulger.
Firstly, the abduction of Bulger can be argued by both theories in different ways. It could be argued by Lombroso’s biological positivist theory (Lombroso, Gibson and Rafter, 2006) the offenders, Robert Thompson and Jon Venables, in this case are what Lombroso refers to as born criminals, criminaloid or a combination of both. It could be argued by this theory that when there was an opportunity to commit a crime that it was taken, this could be further supported by the fact that Venables and Thompson were caught trying to lead another child away before taking Bulger. However, the act of torturing and killing Bulger could be argued as either an opportunity taking by a criminaloid or the act of a born criminal who will seek to commit a heinous crime regardless of the opportunity (Lombroso, Gibson and Rafter, 2006). Overall the two theories have been proved to have an overlap in so much as both born criminals and criminaloids act impulsively, but that criminaloids need to see opportunity. In this case, both the theory of born criminal and criminaloid can be applied simultaneously as an argument for the odious behaviour of the offenders that day. 
The classicism criminological theory applied in this case would argue its main principles that the criminal can exercise free will and rationality and looks more towards preventing crime before it takes place or when a crime has taken place that the punishment fits the crime and produces a desired outcome. Therefore, from a classicist point of view, Thompson and Venables knew what they were doing and had free will to decide, what they did, how they did it and why they did it. When applying the theory from Bentham (1781) that human behaviour revolved around maximising pleasure and limiting pain, also known as Hedonism, it can be argued that Thompson and Venables gained pleasure from their crime and would attempt to avoid any pain from committing it, in this context, getting caught and serving any time in a young offenders institute. This leads into the last part of the classicist theory that the punishment must fit the crime and a desired outcome should be achieved. It could assert the view that the intended outcome runs parallel to that of the reintegrative theory that the offender should become reformed and be put back into society (Braithwaite, 1994). The sentence served by both Venables and Thompson was eight years in a youth offenders institute, and it may be quite difficult to get any public support that the punishment fit the crime in this case. However, since their release in 2001 the desired outcome of reforming a criminal and putting them back into society could be argued as a success for Thompson, who is believed to be living his life and with no additional crimes committed. However, the same cannot be said for Venables, recalled to prison in 2010 for suspected child abuse images in his computer (BBC, 2017). This is where the theory of classicism and positivism contend opposite views the most, while classicism believes in free will, rational choice and punishment the biological positivism theory will always argue in this case that Venables was born a criminal and no amount of punishment will change that and that he will commit heinous crimes regardless of the pain he suffers. 
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