Jordan Mitchell

(AC 1.1) Evaluate the aims and objectives of employment regulation. 

The aim of employment regulation is to provide a legal framework in the form of laws and policies to balance the employer and employee relationship, protecting the employees of Peacy Desserts Ltd from mistreatment, abuse and discrimination, while providing guidance in managing the workers (Aylott, 2018a). Employment regulation protects employees from unfair practices, it ensures fair wages, prevents harassment and discrimination and promotes a safe work environment. 
The National Minimum Wage Act 1998 and Working Time Regulations 1998 dictate the maximum amount of time an employee is able to work, and the minimum amount that employee is entitled to earn (Aylott, 2018a), these regulations provide a safeguard against exploitation and mistreatment. 
The Equality Act 2010 main aim is to promote equality and inclusion within the workplace, it does this by protecting employees from discrimination based on protected characteristics such as, age, race, gender, religion, disability, and sexual orientation (Aylott, 2018b). This regulation creates a fair working environment for all employees, and mandates that employers must actively work to prevent discrimination and take reasonable measures to safeguard employees from discrimination by others (ACAS, 2023a). 
The Employment Rights Act 1996 is a legislation which further supports the objectives of employment regulation by outlining what the definition of an employee is and what benefits an employee is entitled to (Smith, Baker and Warnock, 2019a). One of the main aims of the Employment Rights Act 1996 is to protect employees from unfair dismissal. The purpose is to ensure that employers are dismissing for fair reasons, such as conduct, capabilities or a substantial reason which justifies dismissing an employee (Brione and Pyper, 2022). Employees which have been dismissed for a different reason than has been outlined in the regulation have the right to take a case to a tribunal, if they have served longer than two years (Brione and Pyper, 2022).
Small businesses such as Peachy Desserts Ltd can struggle to adapt to all of these regulations due to the lack of resources available, potentially landing them in trouble at a tribunal and paying out to employees due to their own misunderstanding of the law (CIPD, 2017). This highlights the need for accessible guidance and support programs to help small businesses in navigating employment regulation and reduce the risk of non-compliance. 

(AC 1.2) Examine the role played by the tribunal and courts system in enforcing employment law.

Tribunals and court systems play a crucial role in enforcing employment law, it acts as a deterrent against unfair practices by holding employers accountable for breaching regulations. The goal of tribunals and courts is to ensure that justice is served, grievances are addressed, and that employment law continues to protect the weaker party (Aylott, 2018c).
Most cases affecting employers and employees begin at the Employment Tribunal, which deals with issues such as unfair dismissal, discrimination and wage disputes (Aylott, 2018c). Before raising a claim with a tribunal, the claimant must first enter into Early Conciliation by contacting the Advisory, Conciliation and Arbitration Service (Acas), which provides the opportunity for the claimant to resolve the dispute outside of a tribunal (Daniels, 2022a). 
In order for a claimant to bring a claim to a tribunal, an ET1 form, or an ET1A for multiple claimants, must be filled out (Aylott, 2018c). An Employment Tribunal provides a platform for the claimant and respondent to present their case and evidence in front of a judge and two lay members with impartial adjudication of the dispute (Daniels, 2022a). The decisions made at the tribunal are legally binding and enforceable to ensure that employers comply with employment legislation and adhere to the principles of fairness and non-discrimination in the workplace. If either party is dissatisfied with the tribunal’s decision, they have the right to appeal to the Employment Appeal Tribunal (EAT), which will begin the review process of the legal aspects of the case (Smith, Baker and Warnock, 2019b).
Other court systems also play a role in enforcing employment law, for example in cases involving more complex legal issues or those claiming a significant value may be heard in higher courts, such as the High Court, Court of Appeal or potentially the Supreme Court (Aylott, 2018c). 
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Figure 1: Hierarchy of the court for employment related claims (Daniels, 2022b)      Figure 2: Hierarchy of the court for civil claims (Daniels, 2022b)
These higher courts have the authority to interpret and clarify employment law and have the ability to set presidents that can guide future decisions and contribute to the development of employment law. An example of this is in the supreme court case of R v Andrewes (2022) which decision highlighted that obtaining work by falsifying information on a CV is a crime and that any wages received as a result are proceeds of that crime. This decision will have a lasting effect on any similar future cases. 

(AC 1.3) Explain how cases are settled before and during legal procedures.

There are two primary ways of settling cases before and during legal proceedings, which are Early Conciliation and Settlement Agreements. 
Early Conciliation is a process which was introduced in the Employment Tribunal Act 1996 as amended by the Enterprise and Regulatory Reform Act 2013 and is run by Acas (Daniels, 2022a). The main purpose is to reach an agreement before a dispute ends up in a Tribunal. Before an employee can make a claim with an Employment Tribunal, they must first engage in Early Conciliation. To initiate Early Conciliation, the claimant must first contact Acas online or by telephone to provide their name and contact details along with those of the employer, an Early Support Conciliation Officer will reach out within two working days to discuss the claim and gather information (Daniels 2022a). If the claimant wishes to proceed, the case is passed to a Conciliation Officer (Daniels, 2022a). 
The Conciliation Officer liaises with both the claimant and employer in an attempt to reach a mutually agreeable settlement within a six-week period (Daniels, 2022a). If a settlement is reached then the case is resolved without the need for a Tribunal claim. If no settlement is reached, or if the employer refuses to participate, then the claimant received an Early Conciliation Number (Daniels, 2022a) and can proceed with filing a Tribunal claim. 
Settlement Agreements are legally binding contracts that set out the terms and conditions agreed by an employer and employee which are used to resolve disputes before or during a Tribunal claim to prevent the need for further legal action (ACAS, 2018). Settlement Agreements are voluntary and typically involve the employee receiving a financial payout and agreeing to waive their right to take the claim any further (ACAS, 2018). 
For example, an employee may have brought a claim against their employer for unfair dismissal. During the tribunal proceedings, the employer could propose a settlement agreement to the employee. In the agreement, the employer may ask for the employee to withdraw their unfair dismissal claim in exchange for a financial settlement and agreed reference. This solution allows for both parties to avoid the time, cost and stress of continuing with the Tribunal claim. 
Early Conciliation and Settlement Agreements resolve disputes before or during legal proceedings. Early Conciliation is mandatory, while Settlement Agreements are voluntary, legally binding contracts. Both save time and resources in dispute resolutions.
(AC 2.1) 
The decision to appoint only young men in order to deal with retirement and maternity leave is a clear violation of the Equality Act 2010. This act prohibits discrimination based on protected characteristics, which include age, gender and pregnancy/maternity (Smith, Baker and Warnock, 2019c).
By deciding to appoint only young individuals, Peachy Desserts Ltd is engaging in direct age discrimination. Employers cannot make hiring decisions based on a candidate’s age unless there is a genuine occupational requirement, for example an individual must be over the age of 18 to serve alcohol therefore it is not age discrimination to recruit over the age of 18 in pubs. In this case, there is no legitimate reason to be excluding older candidates. 
Similarly there is direct discrimination by choosing to recruit only male candidates, as sex is a protected characteristic under the Equality Act 2010 (Smith, Baker and Warnock, 2019c). It is therefore unlawful to make hiring decisions based on a candidate’s sex unless there is a occupational requirement, such as a position that involves intimate care on the same sex. As this is not relevant to work for Peachy Desserts Ltd, it is unlawful to exclude female candidates from the hiring process. 
If Peachy Desserts Ltd proceeds with the plan to appoint only young males, serious legal claims can arise, such as discrimination claims from rejected candidates. In the case of Cunningham v BMS Sales Ltd (2007), Cunningham received €5000 compensation from BMS Sales Ltd at a Equality Tribunal as he was not hired due to his age which is a protected characteristic (Daniels, 2022d).
To ensure compliance with the Equality Act 2010, and to find the best candidate for the position regardless of age or gender, the hiring process should be overhauled, focusing on the essential requirements for the role available. This approach will not only help to avoid any legal repercussions but also create a diverse workforce. According to the CIPD (2019), a diverse workforce creates a more innovative environment with better decision-making due to the variety of perspectives and skills brought by employees from different backgrounds and experience. 

(AC 2.2) 
Cat being paid less than Kit whilst in the same role may constitute e unlawful gender pay discrimination under the Equality Act 2010.  The key legal questions to this would be whether Cat and Kit are performing ‘like work’, ‘work of equal value’, or ‘work rated as equivalent’ and if so, whether the pay disparity can be objectively justified (Daniels, 2022d). Employees have the right to equal pay with employees of the opposite sex when performing the same duties or have the same job role. 
Since both Cat and Kit have the title of restaurant manager, it may fall under the category of ‘like work’ even if some of their duties differ slightly (Daniels 2022d). In the case of Capper Pass v Lawton 1977, it found that minor task differences does not show significant job differences for there to be a pay disparity (Daniels 2022d).
As in the case of Enderby v Frenchay Health Authority 1993, Charlotte is unable to rely on the defence that Kit deserves more pay without an objective justification (Daniels 2022d). Charlotte should therefore carefully examine the specific duties, responsibility and the skills required for Cat and Kit’s roles as restaurant managers. By conducting a thorough comparison of their day-to-day tasks, an assessment can be made whether there is any tangible difference between the job roles that justifies the current pay disparity.
If upon examination of the job roles it is found that Kit and Cat’s roles involve the same responsibilities, skills and efforts then the pay disparity would be deemed unjustified and Cat would be entitled to bring a successful equal pay claim against Charlotte under the Equality Act 2010. An Employment Tribunal could order Charlotte to raise Cat’s salary to match Kit’s and provide back pay for the period of the disparity, along with mandatory equal pay audit to be conducted (Daniels, 2022d). 
It is therefore advised for Charlotte to take immediate steps to rectify the situation, such as voluntarily raising Cat’s salary to match Kit’s and provide any necessary backpay. This would limit any potential claim made by Cat. Failure to address the issue promptly could expose Charlotte to greater financial penalties if Cat pursues legal action through a Tribunal.  


(AC 3.1) 
The approach taken to dismiss all six employees with two weeks notice, as stated in their contracts is risky and unlawful under the Employment Rights Act 1996. The restaurant closing would constitute as redundancy, which comes into effect if an organisation ceases to operate at a specific location or entirely (CIPD, 2023). This approach therefore fails to consider the employees statutory rights, which includes their entitlement to appropriate notice periods, redundancy pay and a consultation process (Daniels, 2022e), if not handled correctly employees can make a claim against the restaurant for wrongful dismissal. 
There is a legal obligation to engage in a collective consultation process with the affected employees, the purpose of this would be to first discuss the restaurants closure, the implications for employees, and any potential support or assistance that can be provided (Acas, 2023a). 



A) Angelica, the manager (eight years’ service, 53 years old, salary £700 per week)

Due to the years of service, Angelica is entitled to a longer statutory notice period than the two weeks in their contract. As Angelica has eight years of service, they are entitled to one week for every year, so should receive eight weeks worth of notice which can be paid in lieu of a notice period based on their contracted hours and rate of pay (Gov.UK, Undated). Angelica is also entitled to redundancy pay, which should be calculated based on her age, length of service and weekly pay (Gov.UK, Undated). Therefore Angelica would be entitled to £7,716 in redundancy pay, based on 12 weeks at the capped rate of £643 per week.

B) Saffron, the supervisor (five years’ service, 30 years old, salary £350 per week)
Like Angelica, Saffron is also entitled to a longer statutory notice period than what is written in their contract. Based on their five years of service, they are entitled to five weeks of notice (Gov.UK, Undated). Saffron’s redundancy pay entitlement, is £1,750 which is based on one weeks pay for the age band of 22 to 40.

C) Chip and Cherry, full-time sales assistants, who are 18 years old, and Reese and Carmel, full-time sales assistants who are 19 years old. All four employees have one year’s service, are paid £9.00 per hour and work 25 hours a week)
As these employees have one year of service, they are entitled to one week notice (Gov.UK, Undated), however as it stipulated two weeks in their contract, it is not lawful to provide statutory notice as the contractual notice period is more favourable, therefore their contracts must be honoured at two weeks (Citizens Advice, Undated). These employees would be entitled to half a week wages as redundancy pay (Gov.UK, Undated), which makes £112.50 at £225 per week. 
To minimise the risk of legal claims and to treat the employees fairly, there is a need for a redundancy consultation with all affected employees, each employee should be given the correct notice period, and redundancy pay should be awarded. By following these steps, the restaurant can close in a manner which respects their employees rights, and minimises the risk of legal disputes which would incur further costs. 

(AC 3.2) 
The takeover of Crumbly Cakes falls under the Transfer of Undertakings (Protection of Employment) Regulations 2014 (TUPE), which applies when employees from one organisation is transferred to a different organisation with a new owner (Aylott, 2018d) The purpose of TUPE is to protect employees rights when the organisation they work for changes hands. 
Under TUPE, the 12 employees of Crumbly Cakes will automatically transfer to Peachy Desserts Ltd on their existing terms and conditions of employment (Aylott, 2018d). This means that Charlotte and Madeleine cannot simply give the transferred employees new contracts as their existing employees. Doing so may end up being a breach of TUPE, which could lead to claims of unfair dismissal if employees are unhappy or object to their new contracts (CIPD, 2022). 
In the case of Taylor v Connex South Eastern LTD 2000, it was ruled that dismissing an employee for refusing minor changes to their contract terms, even two years after a TUPE transfer was automatically unfair, as the dismissal still related to the transfer (Daniels, 2022f). It is therefore important for Charlotte and Madeleine to tread carefully when considering changing the new employees contracts. The TUPE regulations safeguard employees from being dismissed by either the outgoing, or incoming employer due to the transfer itself, with the only exception being an economic, technical or organisational reason (ETO) (Aylott, 2018d). An example of this is if the new owner switches from a manual record keeping process, to an computerised system, this may necessitate dismissals of administrative staff for an ETO reason. 
If the new terms and conditions are objectively beneficial for the Crumbly Cakes Ltd employees, then it is possible to change their contracts, however a discussion should be conducted with the new employees about the transfer and any proposed changes (CIPD, 2022). The new employees have the right to decline any changes to their existing contracts. 
Charlotte and Madeleine should be cautious about changing the contracts of the 12 employees from Crumbly Cakes. Under TUPE regulations, these employees will transfer over with their existing terms and conditions. Attempting to impose new contracts may result in legal risks such as unfair dismissal or constructive dismissal claims. To mitigate these risks, it is advised to engage in open communication with affected employees, consulting with them about any planned changes. If changes are necessary, there is a need to show how these changes are beneficial to the employees and obtain their consent. 

(AC 4.1)
The National Minimum Wage (NMW) Act 1998 entitles workers to a minimum hourly wage, which can vary based on their age and whether they are an apprentice (Daniels, 2022h), this can change each tax year (6th April) so it is imperative to stay up to date with this legislation.
According to Gov.UK (2024), the current NMW rates are as follows: 
· 21 and over - £11.44
· 18 to 20 - £8.60 
· Under 18 - £6.40
· Apprentice - £6.40
The Low Pay Commission states the main reason for setting lower minimum wage for younger workers is to protect their employment prospects, as evidence suggests that younger workers are at a higher risk of being priced out of employment than older workers (Hill, 2020). Paying all sales assistants the same wage regardless of age promotes fairness, and shows that there is value in the work of all employees regardless of age. 
There is a need to ensure that employees above the age of 21 are receiving the NMW, this can potentially be solved with adjusting the pay of workers above 21 to £11.44, while maintaining the current rate of £9.00 for younger employees. 
If an employee suspects they have not been paid the NMW, they have the right to file a claim with the Employment Tribunal to have their case evaluated, The Small Business, Enterprise and Employment Act 2015, raised the maximum potential penalty to employers who neglect to pay NMW to £20,000 per affected worker (Daniels, 2022h). 
There is no regulation against paying workers more than the NMW, however when paying more than the NMW it is important to follow the Equality Act 2010 to avoid any discrimination if pay varies between employees in the same role (Daniels, 2022d), this is important for the future should there be for example, a performance based pay rise. 
Employers must provide employees with an itemised pay statement, either in print or electronically, on or before their pay date, this statement must include gross earnings, deductions and the net pay (Acas, 2024). 
The National Minimum Wage Act 1998 is a crucial legislation which needs to be regularly reviewed in order to stay compliant. While the lower rates for younger workers are intended to protect their employment prospects, promoting fairness by paying all sales assistants the same wage regardless of age demonstrates the value of all the employees work. Workers above the age of 21 must receive at least the current up to date NMW, as failure to comply may result in significant penalty at a Tribunal. 

(AC 4.2) 
Under the Working Time Regulations 1998 (WTR), workers cannot be required to work more than an average of 48 hours per week, unless they have voluntarily agreed to opt out of this limit in writing (CIPD, 2024a). Kits regular schedule of 9:30am to 9.30pm five days a week, equals 60 working hours per week, which exceeds the statutory maximum. If Kit has previously opted out of the working time restriction, then the employer still has a duty to ensure his health and safety is not compromised by excessive working hours (CIPD, 2024a). If Kit has opted out, then it is his right give notice to opt back in, this notice period is what was previously agreed (maximum of 3 months), if there was no such agreement, the statutory notice period is 7 days (ACAS, 2023b). 
The EAT case of Arriva South London Ltd v Nicolaou Court (2011) makes a clear president that it is unlawful for employers to force employees to sign an opt out agreement, and that employees have the right to opt back in without facing consequences from the employer.
The WTR entitles employees to a minimum daily rest periods of 11 consecutive hours between shifts, and a weekly rest period of 24 uninterrupted hours (CIPD, 2024a). Kit’s 12 hour work shift may indicate that on the days covering the supervisors shift, the required daily rest has not been met which is a breach of regulations. 
Workers are entitled by law to a 20 minute unpaid break for every 6 hours worked (CIPD, 2024a). Santos Gomez v Higher Level Care Ltd (2016) is an EAT case which awarded the employee £1,220 after being found she did not have her required 20 minute break during a shift longer than six hours. 
Kit likely has a legal cause for complaint based on the Working Time Regulations 1998. Their regular working hours exceed the 48 hour weekly limit, if an opt-out agreement is in effect then the duty is still on the employer to ensure health and safety is not compromised due to excessive working hours. Kit’s 12 hour shifts, potentially violates daily rest periods, and break entitlements. Charlotte should investigate the complaint and take immediate action to rectify any violations to avoid legal consequences for the restaurant. 

(AC 4.3) 
Coco, with eight years of employment, is entitled to 52 weeks of Statutory Maternity Leave, split into 26 weeks of Ordinary Maternity Leave and 26 Weeks of Additional Maternity Leave (CIPD, 2024b). It is unlawful to count this as annual leave or limit it to two weeks.
As Coco has been employed continuously for 26 weeks, including the 15th week before the expected week of childbirth, and assuming she earns at least £123 for the eight weeks before the qualifying week, she is eligible for Statutory Maternity Pay (SMP) for up to 39 weeks (CIPD, 2024c). SMP is paid at 90% of Coco’s average weekly earnings for the first six weeks, followed by £184.03 or 90% of her earnings (whichever is lower) for the remaining 33 weeks (CIPD, 2024c).
Small employers can reclaim up to 92% of the costs of Statutory Maternity, Paternity, Adoption and Shared Parental pay from HMRC (CIPD, 2024b).
In Rodin v DMS1 (2021), an employment tribunal awarded Mrs Rodin over £50,000 for pregnancy and maternity discrimination after her employer dismissed her without notice while on maternity leave and failed to pay statutory maternity pay.
Employees eligible for paternity leave are entitled to two weeks of paid leave at £184.03 or 90% of their average weekly earnings (whichever is lower) (CIPD, 2024c). This leave can be taken within the first year of birth or adoption, split into weekly blocks with 28 days’ notice (CIPD, 2024b). Paternity leave employees retain their normal employment terms and conditions (CIPD, 2024b).
Adoption Leave is available for one parent for 39 weeks (with 26 weeks of continuous employment) (CIPD 2024b). The pay entitlement is 90% of the employee’s weekly wage for the first six weeks, and £184.03 (or 90% if lower) for the remaining weeks (CIPD, 2024c). Adoption leave starts on the date of the child’s placement or up to 14 days before.
Employers must familiarise themselves with statutory rights related to maternity, paternity, and adoption to ensure compliance and avoid legal action. Coco should receive the maternity leave and pay she is entitled to, and as a small business, there is the possibility to reclaim a significant portion of the statutory pay costs from HMRC (CIPD, 2024b).

(AC 4.4) 
The Employment Relations (Flexible Working) Act 2023 gives employees the statutory right to request flexible working arrangements from the first day of employment (CIPD, 2024e). By dismissing Chelsea’s request outright without due consideration, Charlotte could be violating these regulations and exposing Peachy Desserts Ltd to legal consequences. 
There are specific grounds in which an employer can turn down a flexible working request, such as the burden of additional costs, the inability to meet customer demands, or being unable to reorganise the workload among existing staff (Daniels, 2022i). However, Charlotte must provide evidence to support any refusal based on these grounds as failure to do so can result in a claim of discrimination, or unfair dismissal.
To stay compliant with the regulations surrounding Flexible Working requests, Charlotte should perform the following steps: 
· Arrange a meeting to discuss Chelsea’s request in detail, as it required by the regulations (Daniels, 2022i).
· Allow Chelsea to be accompanied by a trade union representative or work colleague if she wishes, as this is her statutory right (Daniels, 2022i).
· Carefully consider the request and provide a clear decision within two months of receiving the application (CIPD, 2024e).
· If the decision is to refuse the request, provide a reasonable explanation as to why it is not possible. Provide evidence to this if any is available at this time. 
· If Chelsea appeals the decision, convene an appeal meeting and communicate the final decision in writing (Daniels, 2022i). 

In the case of Ms Hedger v British Deaf Association (2022), an employer’s refusal to consider a flexible working request was found to be indirect sex discrimination and constructive dismissal, resulting in the claimant being awarded £36,000. This emphasises the importance of handling flexible working requests seriously, and correctly. 
There are positives to adopting a flexible working policy. Evidence suggests it can positively impact employee morale, engagement and retention, while also enhancing Peachy Desserts Ltd’s ability to attract a diverse talent pool (CIPD, 2024d). 
Chelsea’s flexible working request has to be dealt with properly while following the correct procedures and being given careful consideration. Failure to handle this properly can result in a Tribunal claim. By approaching Flexible Working Requests with a positive mindset, Peachy Desserts Ltd can foster a culture of flexibility and inclusivity while also ensuring legal compliance. 
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