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SECTION A (30 marks)

Question 1 
Module ref: 1.a Fundamental principles, aims, theory, scope and function of the criminal law, including recognition of the balance between individual autonomy and community welfare, fault-based element of crime, retributive justice and rehabilitation 

Match the following with the correct description

	Intention
	

	Negligence
	



· A: But for the defendant’s conduct, the result would not have occurred
· B: The defendant has failed to meet the standard of conduct expected of the reasonable person
· C: The defendant’s aim or purpose is to bring about the consequence
· D: The defendant foresaw the consequence and continued to act


Answer:
	Intention
	C

	Negligence
	B



Explanation: C: Direct intention is the type of intention where it is the defendant’s aim or purpose, or desire, to do something or to cause a certain result Moloney [1985] B: Negligence is a civil law concept and is confirmed in a criminal context in the case Adomako [1994]
Course book, 2nd ed; Section 2.3, pp 51–55 and 59.



Question 2
Module ref: 1.b Classification of offences and 4e Actual bodily harm – s47 Offences Against the Person Act 1861
Which ONE of the following is the correct classification for the offence of occasioning actual bodily harm contrary to section 47 Offences Against the Person Act 1861?

· A: An either-way offence (CORRECT)
· B: A strict liability offence
· C: A summary only offence
· D: A specific intent offence

Explanation: ABH is an either-way offence as it can be tried in both the Crown Court and the magistrates’ court. It is not an offence of specific intent or of strict liability as it has mens rea requirement and that includes recklessness. Course book, 2nd ed; Section 1.4, p. 12; Section 5.3.2, p 149.




Question 3
Module ref: 1.c The burden of proof in a criminal case 4d Manslaughter: Voluntary manslaughter 

Complete the sentence about the burden of proof by filling in the TWO blanks, choosing from the drop-down options.

On the rare occasions when the defendant in a criminal case bears the legal burden of proof, for example when presenting [Gap 1: 	], the standard of proof will be [Gap 2: 	].

Answer
	Gap 1
	the defence of reasonable excuse to an offence of possession of an offensive weapon (CORRECT)
	the partial defence of loss of control to an offence of murder

	Gap 2
	beyond all reasonable doubt
	on the balance of probabilities (CORRECT)







Explanation: The legal burden of proof is usually on the prosecution. There are rare occasions when the defendant in a criminal case bears the burden of proof, for example when presenting the defence of reasonable excuse to an offence of possession of an offensive weapon (s. 1 Prevention of Crime Act 1955). In such cases the standard of proof will be on the balance of probabilities. Course book, 2nd ed; Section 1.5.1.1, p.14; Section 5.7.1.4, pp 173 and 174.



Question 4
Module ref: 2.a Relevant provisions of the Bail Act 1976: Right to bail and exceptions; Appeals by the prosecution against the grant of bail; Breach of bail

Which ONE of the following statements correctly describes a situation where the defendant will retain the presumed right to bail?

Where the defendant

· A: has indicated a guilty plea in the magistrates’ court and has been committed to the Crown Court for sentence
· B: is charged with an offence of rape and has a previous conviction for attempted rape
· C: has been convicted in the magistrates’ court and has given notice of an appeal against to conviction to the Crown Court
· D: has been convicted in the Crown Court and the case has been adjourned for reports (CORRECT)

Explanation: If the defendant has pleaded guilty to or has been found guilty of the offence, then they no longer have a right to bail unless the case has been adjourned for a pre-sentence report (s4(1) and (2) BA 1976). A defendant with a previous conviction for rape or attempted rape who currently stands charged with rape does not have the presumed right to bail (s.25 CJPOA 1994). Course book, 2nd ed; Section 13.2.1, pp 403–404.



Question 5
Module ref: 2.a overview of sentencing powers of the magistrates’ court

A defendant is convicted of one offence of criminal damage and one offence of possessing an offensive weapon.

What is the maximum sentence that the magistrates’ court can impose upon conviction?

· A: Six months’ custody
· B: Nine months’ custody
· C: Twelve months’ custody (CORRECT)
· D: Fifteen months’ custody

Explanation: The maximum sentencing power of the magistrates' court is twelve months’ imprisonment for an either-way offence. Course book, 2nd ed; Section 15.1, p. 458.



Question 6
Module ref: 2.b Crown Court, general sentencing powers

Complete the paragraph about sentencing by filling in the THREE blanks, choosing from the drop-down options:

Under the Sentencing Act 2020, the court can impose a generic [Gap 1:		] which includes one or more requirements. Some requirements are [Gap 2:		] in their nature, while others seek to rehabilitate the offender by treating the underlying reasons for their offending behaviour. The nature and the number of requirements depend on the [Gap 3:		].

Answer

	Gap 1
	community order (CORRECT)
	custodial sentence

	Gap 2
	punitive (CORRECT)
	restorative

	Gap 3
	circumstances of the offender
	seriousness of the offence (CORRECT)



Explanation: Section 200 and schedule 9 of the Sentencing Act 2020 outline the requirements of a community order. Course book, 2nd ed; Section 15.4, p. 462.




Question 7
Module Ref: 3.a Actus reus

In which of the following circumstances will an individual face no criminal liability for their omission to act?

· A: An adult sees a small child wandering alone in busy traffic, they do nothing to assist and the child is killed by a vehicle (CORRECT)
· B: A person supplies drugs to their sister and when the sister shows signs of an overdose they do nothing to help and the sister dies
· C: While servicing a boiler, a gas engineer fails to remove faulty vent and the occupiers of the property die from inhaling fumes caused by the blockage
· D: A father leaves his child unattended at home while he goes shopping and they are injured in an accident while he is gone

Explanation: The general rule is that there is no liability for an omission to act (no duty of easy rescue) in England and Wales. There are several exceptions to that rule including a duty to avert danger of one's own creation Miller [1983] (B) contractual duty Pitwood [1902] (C) and parent child relationship Gibbins and Procter [1977] D. A does not fall into any of those exceptions. Course book, 2nd ed; Section 2.2.1, pp. 32–38. 



Question 8
Module ref: 3.a actus reus, 3.b mens rea, 4a Theft and 4c murder

Match the correct description to the required mens rea for murder and theft.

	Murder
	

	Theft
	



· A: Dishonestly and the intention to cause loss to another or gain for oneself
· B: Dishonesty and intention to permanently deprive
· C: Intention or recklessness as to causing death
· D: Intention as to causing death or grievous bodily harm

Answer:
	Murder
	D

	Theft
	B





Explanation:
B – Theft – s1 Theft Act 1968
D – Common law offence of murder defined by Sir Edward Coke
Course book, 2nd ed; Sections 3.2.2 and 4.2.2; pp. 79–89 & pp. 104–106.


Question 9
Module ref: 3.b and 4.f key criminal offences possession of an offensive weapon

Which ONE of the following statements describes the requirements for liability for the offence of possession of an offensive weapon?

Possession of an offensive weapon

· A: in a public place with the intent to cause another to fear the infliction of unlawful violence
· B: in a public place without a reasonable or lawful excuse (CORRECT)
· C: without good reason
· D: intending or being reckless as to causing fear to another

Explanation: Section 1 Prevention of Crime Act 1953. Course book, 2nd ed; Section 571, p170.


Question 10
Module ref: 	3.c Strict liability

Which ONE of the following offences is an offence of strict liability?

· A: Theft from a shop (value under £200)
· B: Criminal damage (value under £5000)
· C: Driving whilst uninsured (CORRECT)
· D: Battery

Explanation: A, B and D require mens rea. C has no mens rea and is, therefore, a strict liability offence. Course book, 2nd ed, Section 2.4.1, p. 62.


Question 11
Module ref: 4c and 4d Criminal Offences; murder contrary to common law and involuntary manslaughter

Match the correct definition to each of the following offences.

	Unlawful act manslaughter
	

	Voluntary manslaughter
	



The defendant

· A: does an unlawful and dangerous act which causes death
· B: causes the death of a human being under the King's peace intending to cause death or serious harm and successfully presents a partial defence
· C: recklessly or intentionally causes the death of a human being under the King’s peace
· D: causes death by an act or omission of gross negligence

Answer:

	Unlawful act manslaughter
	A

	Voluntary manslaughter
	B






Explanation: Unlawful act manslaughter, also sometimes referred to as constructive manslaughter, defined in DPP v Newbury [1977] Crim. L.R. 359 [A]
Murder defined in common law by Sir Edward Coke and with the relevant partial defence reducing that liability to one of voluntary manslaughter (s.2 Homicide Act 1957 or s.54 Coroners and Justice Act 2009) [B] Course book, 2nd ed; Sections 4.3.1 and 4.3.2.2, p. 108 & pp 129– 33.


Question 12
Module ref: 4.g Rape and sexual assault, including the definition of consent (s76 Sexual Offences Act 2003) and the use of the SOA 1956 in relation to non-recent sexual offences

Which ONE of the following statements correctly describes the mens rea requirements of the offence of rape?

· A: Intention as to the actus reus and lack of reasonable belief in the victim’s consent (CORRECT)
· B: Intention or recklessness as to the actus reus and lack of reasonable belief in the victim’s consent
· C: Intention or recklessness as to the actus reus and lack of honest belief in the victim’s consent
· D: Intention as to the actus reus and recklessness as to whether the victim was consenting at the material time

Explanation: Section 1 Sexual Offences Act 2003. Course book, 2nd ed; Section 6.3.2, pp 197–199.




Question 13
Module ref: 4.h 'Hate Crime' – understanding the impact on sentencing of crimes motivated by hostility of the victim as set out in s66 Sentencing Act 2020

It is established that an offence was motivated by hostility towards the victim’s actual or presumed protected identity.

What effect will this have on the way the court sentences the defendant?

The court will

· A: impose a compensation order to the victim as part of any sentence
· B: increase the sentence to reflect the seriousness of the offence (CORRECT)
· C: consider the defendant a dangerous offender
· D: order the defendant take a rehabilitative course as part of any sentence

Explanation: B is correct and provided for at s.66 Sentencing Act 2020. Hostility is an aggravating feature and must increase the seriousness of the offence for the purpose of sentencing. Course book, 2nd ed; Section 5.8.2, p 181; and Section 15.7.1, p.468–471. 



Question 14
Module ref: 5.a Application of the Codes of Practice under PACE 1984, including lawful arrest, identification, the client's rights at the station

Complete the paragraph about powers of stop and search by filling in the THREE blanks, choosing from the drop-down options.

Stop and search procedures can be carried out in places where [Gap 1:		]. If the suspect is in the garden or yard of a dwelling, and the officer has reasonable grounds to believe that they [Gap 2:		]; and that they are not where they are with the express or implied permission of the [Gap 3:		], the officer may stop and search the suspect.

Answer
	Gap1
	police officers can enter
	the public have access (CORRECT)

	Gap2
	do not reside in the dwelling (CORRECT)
	have committed or are about to commit an offence

	Gap3
	complainant in the case
	occupier of the premises (CORRECT)







Explanation: Section 1(4) PACE 1984. Course book, 2nd ed; Section 11.3, p. 313–315.


Question 15
Module ref: 5.c Compliance with regulatory requirements and knowledge of the key requirements most relevant to criminal law – The Solicitors’ Regulatory Authority Code of Conduct.

Today, you have represented a 15-year-old boy in the youth court and the charges against him were dismissed. His grandfather attended the hearing with him. When you return to the office, you take a telephone call from the boy’s mother asking what happened at court as she has not been able to contact her son to find out.

Which ONE of the following correctly describes how you may respond to your client’s mother’s question?

You may tell the client’s mother what happened at court

· A: as the outcome of the hearing is a matter of public record
· B: as the client is a minor and she is his parent
· C: as the case has been dismissed
· D: if you have your client’s permission to do so (CORRECT)

Explanation: SRA Code of Conduct 6.3 provides that you must not disclose any confidential information about your client unless permitted by law or the client consents. Course book, 2nd ed; Section 10.8; p.288.


Question 16
Module ref: 5.e Preparation of a client’s case including; providing plea advice to client including possible reduction in sentence for early guilty plea

A person charged with an either-way offence enters a guilty plea at the Plea and Trial Preparation Hearing, having previously indicated a not guilty plea at the magistrates’ court. 

What is the maximum entitlement for a reduction in sentence for the guilty plea at this stage?

· A: One tenth
· B: One quarter (CORRECT)
· C: One third
· D: One fifth

Explanation: Where a guilty plea is indicated at the first stage of proceedings a reduction of one-third should be made. The first stage will normally be the first hearing at which a plea or indication of plea is sought and recorded by the court. After that, the maximum reduction is one quarter. This is confirmed in the Sentencing Council Guideline Reduction in Sentence for a Guilty Plea. Course book, 2nd ed; Section 15.8, p.472.



Question 17
Module ref: 5.e Preparation of a client's case, including defence witness statements

The defence wishes to secure the attendance of a witness to support its case but is not satisfied that the witness will attend voluntarily.

Are they able to compel the witness to attend?

· A: Yes, they may apply for a witness summons and if the witness fails to attend, a warrant can be issued for the witness’ arrest (CORRECT)
· B: No, the decision to give evidence is a matter for the witness and they cannot be compelled
· C: Yes, if the witness has given a signed statement and fails to attend, a warrant can be issued for their arrest
· D: No, only the prosecution can compel a witness to attend court

Explanation: Where either party wishes to secure the attendance of a witness to support its case but is not satisfied that they will attend voluntarily they may apply for a witness summons to secure their attendance. Even with a signed statement a summons will be required to compel them to attend. Course book, 2nd ed; Section 14.4.4.1, p.446.



Question 18
Module ref: 5.f Managing conflicts of interests

You are representing a woman who is currently under arrest for an offence of theft from her employer. She tells you that she is in a relationship with her manager, who coerced her into committing the crime. The woman tells you that her manager is also under arrest for the theft from their mutual employer. She requests that you represent him, too.

What advice should you give your client in response to her request?

You

· A: may not act for him as they may be co-defendants in any trial
· B: may act for him provided that you do not disclose confidential information to either client
· C: may not act for him as there appears to be a conflict of interest CORRECT)
· D: may act for him as your client has requested it

Explanation: SRA Code of Conduct 6.2 provides that you must not act for any client where there is a conflict or significant risk of a conflict of interest as she says she was coerced that would apply here. Course book, 2nd ed; Section 10.9, p.289.


Question 19
Module ref: 5.g Advising a client on the impact of cautions and convictions on Disclosure and Barring Service checks, including spent convictions and filtering of some offences

Complete the following paragraph on the role of the Disclosure and Barring Service (DBS) by filling in the missing words, choosing from the drop-down options.

The DBS can ban people from working in certain jobs [Gap 1:	] and maintains a “barred list”. A person may find themselves on a barred list as a result of a [Gap 2:	] a disclosure or a referral. 

Answer

	Gap 1
	where they would need to handle cash regularly
	with children or vulnerable adults (CORRECT)

	Gap 2
	relevant conviction (CORRECT)
	sentence of more than one year’s custody



Explanation: The Rehabilitation of Offenders Act 1974. Course book, 2nd ed; Section 10.13.2, p.305.



Question 20
Module ref	6.a Role and function of the police: Alternative disposals, e.g. cautions, Single Justice Procedure Notices, Domestic Violence Protection Orders

Which ONE of the following is a correct statement about the single justice procedure?

· A: The defendant may plead guilty on paper and will not be obliged to attend the court hearing where the sentencing takes place
· B: The case will be dealt with exclusively on paper without a hearing taking place in court (CORRECT)
· C: Sentencing will be dealt with before a single magistrate and is dealt with very quickly
· D: The defendant will be given a fixed penalty notice as an alternative to prosecution

Explanation: The SJP is set out in s16A MCA 1980. Course book, 2nd ed; Section 12.5, p.371.





Question 21
Module Ref: 6.d Role and function of the probation service 

Which prosecuting authority will be most likely to prosecute for breach of a community order?

· A: The Crown Prosecution Service
· B: The National Probation Service (CORRECT)
· C: The National Crime Agency
· D: The Local Authority

Explanation: If a community order is breached, the Probation Service might bring breach proceedings in the court that made the order. Breaches of community orders occur if an offender fails without reasonable excuse to comply with any of the requirements of the court order. The procedure is contained in Schedule 10 Sentencing Act 2020. Course book, 2nd ed; Section 9.6.2, p.257 and Section 15.4, pp 462–463. 



Question 22
Module ref: 7.d The limited special measures available for young or otherwise vulnerable offenders, including access to an appropriate adult

A 17-year-old girl is arrested on suspicion of common assault. The girl is formally in the care of the local authority but she lives with her 18-year-old boyfriend and their daughter. She is estranged from her mother and does not wish to wait for her social worker to attend the police station. 

Is the girl required to have an appropriate adult present during her police interview?

· A: No, it is not required because she is 17
· B: No, it is not required because she lives independently and is a parent
· C: Yes, it is required as she has a social worker and is in the care of the local authority
· D: Yes, it is required as she is under 18 years of age (CORRECT)


Explanation: All under those who are aged under 18 must have an appropriate adult in a police interview. The police should take such steps as are practicable to ascertain the identity of the person responsible for their welfare (para 3.13 Code C). This person will usually act as the juvenile’s appropriate adult; the appropriate adult must be informed of the grounds and the place of detention as soon as is practicable and must be asked to come to the police station. Course book, 2nd ed; Section 11.7.1 and 11.7.2, pp. 333–334. 


Question 23
Module ref: 2.a Right to appeal to the Crown Court against conviction and/or sentence, or where appropriate to the Administrative Court in the Divisional Court of the King's Bench (on a point of law)

Which ONE of the following statements correctly describes the powers of the Crown Court in an appeal against sentence?

The Crown Court 

· A: can increase the sentence up to the maximum that the magistrates’ court could have imposed (CORRECT)
· B: can increase the sentence up to the maximum that the Crown Court may impose
· C: cannot increase the sentence but may impose of loss of time order in some cases
· D: cannot increase the sentence unless it was wrong in law

Explanation: The Crown Court can confirm, reverse, or vary any finding or sentence imposed by the justices but has only the magistrates’ court powers of sentencing, even if the offence is triable either way. This means that the court can increase the sentence but only up to the maximum that the magistrates could have given. Course book, 2nd ed; Section 16.2.1, pp 501–503.


Question 24
Module ref: 2.a Right to bail and exceptions

In a murder case, which court, if any, has the power to grant bail to the defendant?

· A: The High Court
· B: The magistrates’ court
· C: The Crown Court (CORRECT)
· D: Bail is not available in murder cases

Explanation: s115 Coroners and Justice Act 2009 (CorJA 2009) made an important change to the procedure in relation to bail in any case where a defendant is charged with murder. If the defendant is charged with murder they may not be granted bail except by a judge of the Crown Court. Importantly, the power of a magistrates’ court to consider bail in murder cases at any stage has been removed.
Course book, 2nd ed; Section 13.1, p 401.


Question 25
Module ref: 2.a The magistrates’ court

Your client has been correctly requisitioned to attend court for an offence of criminal damage (value under £5000). On the day of the first court hearing, your client does not attend court. He does not contact the court or you with any explanation as to his absence. 

Is the court entitled to issue a warrant for your client’s arrest, and why?

· A: Yes; he has committed the offence of absconding
· B: Yes; the offence of criminal damage is imprisonable (CORRECT)
· C: No; the offence will be tried summarily
· D: No; your client was not on bail, so he had no legal obligation to attend court

Explanation: Section 13 Magistrates’ Courts Act 1980. Course book, 2nd ed; Section 12.4.3, p. 370.



Question 26
Module ref: 2.b The Crown Court – trials

For how many hours must a jury have retired and deliberated before the Judge may accept a majority verdict?

· A: Two
· B: Three
· C: Six
· D: Twelve

Explanation: s17 Juries Act 1974. Course book, 2nd ed; Section 14.4.4.12, p. 453.






Question 27
Module ref: 1.b The context of the criminal law: classification of offences

Which ONE of the following offences must always be tried in the magistrates’ court?

· A: Theft from a shop (value £25)
· B: Possession of a bladed article (where this is a first offence)
· C: Common Assault (amounting to domestic abuse) (CORRECT)
· D: Criminal damage to a monument (value £400)

Explanation: All these offences except for C are technically either-way. D would be tried summarily if the damage was to anything other than a monument. A will be treated summary only in most cases but the defendant may still elect a Crown Court trial. Course book, 2nd ed; Section 1.4, p. 12. Individual sentencing guidelines for the offences on the syllabus.



Question 28
Module ref: 5.b Legal Aid; merits test

In an application for legal aid, which ONE of the following pieces of information would be relevant to the interests of justice criteria?

The defendant

· A: is sixteen years old
· B: is already subject to a suspended sentence order (CORRECT)
· C: owns a rental property worth £120,000
· D: is claiming a passporting benefit

Explanation: A, C and D are not relevant to the interests of justice criteria as provided in LASPO 2012 (but A, C and D may be relevant to the means test). B is provided for as the suspended sentence order may be breached on conviction for the new offence. Course book, 2nd ed; Section 10.3.6.1 pp 273–276.



Question 29
Module ref: 5.g Advising a client on the impact of cautions and convictions (DBS checks, spent convictions and filtering)

At what stage, if at all, does a conditional adult caution become spent under the Rehabilitation of Offenders Act 1974?
A conditional adult caution is spent

· A: immediately
· B: never
· C: after 3 months (CORRECT)
· D: after 1 year

Explanation: The correct answer is C. The Rehabilitation of Offenders Act 1974. Course book, 2nd ed; Section 10.13.1, p 304.



Question 30
Module ref: 6.a Key Stakeholders and Procedural Matters Within the Criminal Justice System. Alternative disposals, e.g. cautions, Single Justice Procedure Notices, Domestic Violence Protection Orders

Your adult client is arrested on suspicion of theft of a mobile phone. She has never been in trouble with the police before. During the interview she denies the offence as she says she bought the phone in good faith. As this is her first arrest, she asks you if she might get a conditional caution rather than being charged.

What is the correct advice to give your client?

She is

· A: She is not eligible for a conditional caution as she has not admitted the offence (CORRECT)
· B: She is not eligible for a conditional caution as this is not a summary only offence
· C: She is eligible for a conditional caution this is her first arrest
· D: She is eligible for a conditional caution as she is over eighteen

Explanation: A – Sections 22–27 CJA 2003. Course book, 2nd ed; Section 11.13, p 355.

 
 


SECTION B – Progressive case study (70 marks)


Introduction
You are a senior paralegal in the Criminal and Regulatory Team of Kempstons LLP (‘Kempstons’) of the Manor House, Pavenham, PA42 7AB. Your local magistrates’ court and police station are situated in Pavenham.

Your role is to assist in the preparation of ongoing cases in the magistrates’ court and the Crown Court. This includes working with counsel or the solicitor advocate who is instructed for Crown Court cases. You are an accredited police station representative and the firm has a contract with the Legal Aid Agency to provide standard legal aid services to qualifying clients. Your supervising solicitor is Alex Davies.

Alex has received a call from the defence solicitor call centre to inform her that Ella Wallace (‘Ella’), a previous client of the firm, has been arrested on suspicion of assault occasioning actual bodily harm contrary to s.47 of the Offences Against the Person Act 1861 and asks your firm to represent her. Alex is preparing a case for a trial tomorrow and so asks you to deal with this matter.



QUESTION 1 (15 marks)

Question 1(a) 
Module ref: 5c The Solicitors’ Regulatory Authority Code of Conduct
1 mark

Before you have the chance to telephone the police station Ella’s sister, Isobel Wallace, calls your office and is put through to you. She confirms that Ella has been arrested and asks that you keep her updated as to what is happening with the case.

Which ONE of the following correctly sets out how you should respond to Isobel’s request to be updated?

· A: Confirm that you will keep her updated as she is a relative of your client
· B: Inform her that you will not be able to pass on any confidential information about the case
· C: Confirm that you will keep her updated if Ella gives her consent (CORRECT)
· D: Inform her that you will not be able to keep her updated as Ella is an adult and that you will ask the police to contact her

[bookmark: _Hlk58182137]Explanation: C is the correct answer. You must keep all client information confidential unless permitted by law or the client consents as is provided for by SRA Code of Conduct 6.3. You are not required or permitted by law to disclose information to Isobel and you will therefore be able to update Isobel only if Ella consents. Course book 2nd edition 10.8.




Narrative 
Once you have finished speaking to Isobel, you telephone the custody officer at Pavenham Police Station. He tells you that the investigating officers are ready to interview Ella and asks you to attend the police station as soon as possible. You ask to speak to Ella on the telephone to provide initial telephone advice. During your conversation with Ella, she confirms that she wishes to instruct you to represent her. You agree to attend for interview.


Question 1(b) 
Module ref: 5.b.1 Obtaining adequate funding; legal aid
5 marks

Ella asks you if she will have to pay for you to attend the police station and represent her. She has recently got a job and is worried her income will be too high for her to qualify for legal aid. She is thinking of instructing the duty solicitor. How should you respond to Ella? 

(5 marks)


Answer – give credit for the following:

· All suspects are entitled to free and independent advice when being interviewed at a police station.
· Ella is therefore entitled to free advice whilst under arrest at the police station.
· At this stage of the case, there is no means test to qualify for publicly funded representation.
· Suspects may choose their own representation.
· Suspects are not required to instruct the duty solicitor to receive free advice.
· If the firm instructed has a contract with the LAA.
· The representative is properly accredited (which is the case here).

Clients at police stations, whether arrested persons or volunteers, are entitled to receive free legal advice. They are entitled to this free advice whatever their income, capital and savings; it is not means tested. Course book 2nd edition 10.3.1.



Narrative 
Rather than instructing the duty solicitor, Ella instructs you and you arrive at the police station and ask to review the custody record. The custody officer refuses as he is too busy. He tells you that you can see the custody record if, and when, Ella is charged.


Question 1(c) 
Module ref: 5.a.3 Application of the Codes of Practice under PACE 1984, including lawful arrest, identification, the client's rights at the station
[bookmark: _Hlk58182245]5 marks

What representations should you make to the custody officer on this issue?

In your response, you should consider:
i) whether you are entitled to see the custody record at this stage; and
ii) the importance and relevance of the custody record.

(5 marks)


Answer – give credit for the following :
· PACE 1984 Code of Practice C 2.4 
· Entitles the suspect and their representative to review the custody record as soon as practicable after arrival at the police station. 
· It is important because the custody record is a true record of what occurs while an arrested person is in the police station.
· For example, you will see the results of any searches or any comments made by the client. 
· It is important to consider the content of the custody record carefully throughout the detention to monitor the treatment of the suspect while detained.
· To ensure that their rights have not been breached.
· To be aware of the relevant custody time limits.
· It will also indicate whether there are any matters relating to the client of which you should be aware and/or require further representations to be made to the police by you, e.g. whether the client has a disability requiring an appropriate adult to be present and/or whether they have a medical condition which necessitates treatment before they are fit for interview and which could affect the interview proceeding at that time, etc.

The custody officer has a duty to keep a custody record (s39(1) PACE 1984) , providing full details of the detention, for example, time of arrival at the station, property taken from the arrested person, times of interviews, times of refreshment, requests for access to a lawyer, times of detention reviews, time and duration of visits by lawyers, and any representations by defence lawyers. The solicitor is entitled to view the custody record (COP C 2.4)
Course book 2nd edition 11.5.


Narrative 
Once you have dealt with the issue of the custody record, you speak with the investigating officer, DC Canney, who discloses to you the evidence against Ella. DC Canney confirms that she will be interviewing Ella under caution. The summary of the police disclosure at this stage is as follows:

· At 22:20 yesterday, uniformed officers were called to a disturbance taking place at 24 Windham Road, Pavenham. When the officers arrived, they found Ella in a very distressed state. Her partner, Will Nicholls, who was also at the scene, was injured and being attended to in an ambulance. Ella told the officers that Will attacked her and that she hit him over the head with a vase.

· Ella was arrested at 22:30 and taken to Pavenham Police Station. Ella arrived at the police station at 22:55 and detention was authorised at 23:10. She has been seen by the doctor and does have bruising to her neck and face but has been assessed as being fit to be interviewed. 

· Ella’s neighbour, Leanne Murray, was the person that telephoned the police and she has made a witness statement, asserting that she heard a heated argument coming from next door and she was worried and called the police. Ms Murray also states that she has heard heated arguments and shouting from Ella’s address before but this is the first time that she has called the police.

· Ella has previous convictions for theft committed six years ago, possession of a class A drug three years ago and assault against an emergency worker, also three years ago.

· Will was taken to hospital and has had stitches to his forehead. The officers will be visiting Will at home later today to take a witness statement.



Question 1(d) 
Module ref: 5.a.3 Application of the Codes of Practice under PACE 1984, including lawful arrest, identification, the client's rights at the station
4 marks

You go into consultation with Ella at the police station. The first question she asks you is for how long she can be detained without charge.

Using the options below, drag and drop the correct phrases into the following text setting out maximum detention time limits pre-charge as referred to in PACE 1984.

The initial maximum period of detention without charge is 24 hours. That period usually runs from the time [Gap 1:		]. That period can be extended to 36 hours because Ella [Gap 2:		].The extension must be authorised by an officer of the rank of superintendent or above if he has reasonable grounds for believing that: continued detention is necessary to secure or obtain evidence or to obtain such evidence by questioning, and the investigation so far has been conducted [Gap 3:		] It is possible that an extension may be granted if  [Gap 4:		].
Answer

	Gap 1
	of arrival at the police station (CORRECT)
	of the arrest
	that detention was authorised

	Gap 2
	has relevant previous convictions

	is over eighteen
	is under arrest for an indictable offence (CORRECT)

	Gap 3
	as efficiently as is practicable in the circumstances that exist at the time
	diligently and expeditiously (CORRECT)
	in the interests of justice

	Gap 4
	Ella makes no comment in the interview
	the superintendent considers it to be reasonable 
	there is a delay with taking the witness statement from Will (CORRECT)



Explanation: The initial maximum period of detention without charge is 24 hours. That period runs from the 'relevant time' which is, in the vast majority of cases, time of arrival at the police station (or 24 hours after arrest if it is earlier, this would happen very rarely, probably only where a client was being transported a long way or was taken directly to hospital) – s. 41 PACE. That period can be extended to 36 hours under s.42 PACE if authorised by an officer of the rank of superintendent or above if he has reasonable grounds for believing that:
a. continued detention is necessary to secure or obtain evidence or to obtain such evidence by questioning (these are the original grounds for detention); 
b. the offence is indictable; and
c. the investigation so far has been conducted diligently and expeditiously.
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Narrative 
You continue your private consultation before the police interview. You advise Ella of the procedure for the interview and outline the police disclosure. You make a note of her instructions as follows.

· I am 25 years of age and reside at 24 Windham Road, Pavenham with my partner Will Nicholls. I work as an admin assistant at an estate agent. I’m very worried that if my employers find out about this incident, they will dismiss me.

· I associated with a bad crowd as a teenager and ended up becoming addicted to cocaine. I have three previous convictions. One for theft six years ago, for which I was fined. I was arrested three years ago for possession of cocaine and I tried to resist arrest and ended up hitting the police officer so was also convicted of the assault. At court I admitted both offences and pleaded guilty. I was sentenced to a community order which I completed. I met Will three years ago, about the same time as the drugs offence. He was also a drug user. 

· After my last convictions, Will and I decided we’d had enough of the way our lives were going. My probation officer organised for us to go into drug treatment together. We both still attend weekly meetings and we’ve both been drug-free for nearly three years. Will and I have rented a house together for about two and a half years. Will got a good job in a restaurant quite quickly. It took me longer to find steady employment but I went back to college and did some administration courses and eventually secured my current position. 

· Ever since I started working at the estate agent, Will and I have been arguing more. I think he's jealous that I have a nice job, too, and I am earning nearly as much money as him. I don’t drink alcohol but I still enjoy going out after work with my colleagues. Will doesn’t like that I do that, because he says I’m bound to relapse if I keep going out to bars and pubs. However, I am confident that won’t happen. Yesterday I went out for dinner after work for a colleague’s birthday. I got home at about 10 pm and as soon as I set foot in the flat, Will started shouting at me. He said he'd been trying to call me and I hadn't answered. I explained that my phone battery had run out but he didn’t believe me. He was angry with me; I haven’t seen him behave like that for a long time. He used to have a bad temper when he was using drugs and drinking but he’s really mellowed out now. Will wouldn't let it go and was calling me all kinds of names and accusing me of cheating. 

· I realised then that Will had been drinking or taking drugs. He was not himself at all. When I accused him of relapsing, he just went for me. He punched me in the face and pushed me up against the wall and was holding me by my neck. I could not breathe and I was so frightened. I reached out and managed to grab a vase that was on the table next to me and just hit Will once with it as hard as I could to get him off me and he fell to the floor. I never wanted to hurt him. I was just trying to protect myself from him. I was so upset I didn’t know what to do but I called the ambulance straight away as Will was bleeding. The police arrived and arrested me just after the ambulance got there.



QUESTION 2 (9 marks)

Question 2(a) 
Module ref: 5.a.4. Advising the client on how to respond in interview based on the evidence disclosed and other circumstances of the case.
6 marks

You have advised Ella to answer questions during the interview and she has told you that she is worried about answering questions at interview.
Explain to Ella why it might be beneficial for her to answer the questions in the police interview, both in the short term and at any trial. (6 marks)


(6 marks)

Answer – give credit for the following points:
· Ella gave the same account to the officers at the scene and so her account will be consistent and allow Emma to put her version of events straight away. 
· If the police accept Emma’s version, they might not proceed further against her. 
· If Emma goes to trial and raises the same defence, she will benefit from showing consistency in her version of events.
· If Emma was admitting guilt, this will result in full credit being given on sentence. In some cases, it could result in a caution rather than a charge.
· Section 34 of the Criminal Justice and Public Order Act 1994 provides that if an arrested person fails, in interview, to account for a fact when they might reasonably be expected to provide an account, the Court may draw an adverse inference. 
· Ella has asserted she was acting in self-defence and will presumably rely on that defence at trial. Therefore, if she does not give her account during the interview she will be risking an inference.
· We do not know what Will is going to say but there is at this stage a case to answer.
· The police disclosure is adequate.
· There are no welfare concerns which would make it reasonable to remain silent.
· So, Ella should give her account now, at the earliest opportunity, to prevent an inference from being drawn and to ensure that her account at trial is consistent.
· Ella could provide an account during interview by way of a written, prepared statement and exercise her right to silence in relation to other questions asked to avoid giving the police all the background information.

Section 34 CJPOA 1994 applies here and as it will not be reasonable for Ella to remain silent, she will risk an inference being drawn if she fails to mention a fact in the interview which she then relies upon in her defence. 
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	Mark range
	Likely characteristics of candidate’s answer

	1–2

	Knowledge and understanding 
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliant on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.


	3–4


	Knowledge and understanding 
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion that is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.


	5–6

	Knowledge and understanding 
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge.
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points that are not relevant to the facts, showing breadth and depth of understanding.
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 





Question 2(b) 
Module ref: 5.a.6 and 7 Bail pending further investigation, Bail after charge, alternatives to charging, commencing a case other than by charge.
2 marks

Having given your explanation to Ella, she asks you what will happen after the police interview.

In responding to Ella’s query, which TWO of the following options are the most likely outcome of Ella’s attendance at the police station today?

· A: The client will receive a caution
· B: The police will take no further action
· C: The client will be released on pre-charge bail (CORRECT)
· D: The client will be charged with an offence (CORRECT)
· E: The client will be released and summonsed to attend court

Explanation: The most likely outcomes are that Ella will be charged, or bailed pending further investigation if the officers are unable to take a witness statement from the complainant. A caution is unrealistic as Ella has previous convictions and this offence is quite serious. The police are unlikely to take no further action unless the complainant corroborates Ella’s account. She may be summonsed if she is released under investigation but this is unlikely given the domestic nature of the allegation the police are likely to require bail conditions.
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Narrative 
You represent Ella in the police interview and she gives her account to the police in accordance with her instructions. While Ella is still in custody, the police speak to Will. He states that he was the victim of an unprovoked attack by Ella following an argument about money. 

The police take advice from the CPS and Ella is charged with assault occasioning actual bodily harm contrary to section 47 of the Offences Against the Persons Act 1861. She is bailed to attend Pavenham Magistrates’ Court on the condition that she resides with her sister and does not contact Will Nicholls. 

Ella is very upset at being charged. When you are explaining the charge to her, she asks you how she can be guilty of the offence, when she did not want to hurt Will but simply wished to protect herself. You explain to Ella what needs to be established to convict her of ABH and the meaning of self-defence in law.



QUESTION 3 (14 marks)

Question 3(a) 
Module ref: 4.e – Non-fatal offences against the person
1 mark 

Which ONE of the following correctly sets out the mens rea of the offence of assault occasioning actual bodily harm which would be required in Ella’s case?

Ella

· A: knew or believed her act or omission would cause serious harm
· B: intended or was reckless as to causing some harm
· C: intended or was reckless as to the infliction of unlawful force (CORRECT)
· D: knew or ought to have known that her conduct would cause injury

Explanation: C is the correct answer. 

The mens rea for ABH is simply the mens rea of the required underlying assault or battery, this is the mens rea of battery which is how the offence is committed in Ella’s case. There is no requirement to intend or foresee any actual harm as provided for in section 47 Offences Against the Person Act 1861 and Savage and Parmenter [1991].
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Question 3(b) 
Module ref: 4i.1 – Self-defence/Prevention of crime including meaning of reasonable force
2 marks

In light of Ella’s instructions, which two of the following circumstances will Ella need to put forward when arguing that she acted in self-defence?

That 

· A: she honestly believed that the use of force was necessary (CORRECT)
· B: she had reasonable grounds to believe that the use of force was necessary
· C: she used a level of force that he knew or ought to have known was necessary
· D: the degree of force used was not grossly disproportionate in the circumstances
· E: the degree of force used was reasonable in the circumstances as the defendant believed them to be (CORRECT)

Explanation: The correct answers are A and E, which reflect the two-stage test for self-defence. The test for self-defence is that the defendant honestly believed that the use of force was necessary and the degree of force used was reasonable in the circumstances (the circumstances being those as the defendant honestly believed them to be). As held in the case of Palmer v R, [1971] AC 814 and is now also based in statute in section 76 of the Criminal Justice and Immigration Act 2008.
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Question 3(c) 
Module ref: 2.a.1 Procedure: First appearance/plea before venue/allocation; Summary offences/Either-way offences; Indictable only offences/"sending"
4 marks

Once you have explained the charge and any defences available to Ella, she tells you she will be pleading not guilty at court. She asks you whether her case will be tried in the magistrates' court or the Crown Court. In responding to Ella’s query, you explain to her the procedure the court will follow to decide on where the trial will take place.

Organise the following EIGHT sentences into the correct order to describe the procedure for plea before venue and allocation.

· Where the plea is guilty the court will proceed to consider sentencing the defendant
· The defendant may then either consent to summary trial or elect a trial on indictment
· The magistrates announce the decision as to in which court the trial will take place
· Where that decision is to decline jurisdiction, they will send the case to the Crown Court
· Where the magistrates accept jurisdiction, the defendant may ask for an indication on sentence
· Where the plea is not guilty or no indication is made, the magistrates will then proceed to consider allocation
· The magistrates consider the factors provided for in s.19 Magistrates’ Court Act 1980 and the Sentencing Council’s Allocation Guideline
· The defendant will be asked to indicate his or her plea

Correct order:

	1
	The defendant will be asked to indicate his or her plea

	2
	Where the plea is guilty, the court will proceed to consider sentencing the defendant

	3
	Where the plea is not guilty or no indication is made, the magistrates will then proceed to consider allocation

	4
	The magistrates consider the factors provided for in s.19 Magistrates’ Court Act 1980 and the Sentencing Council’s Allocation Guideline

	5
	The magistrates announce the decision as to in which court the trial will take place

	6
	Where that decision is to decline jurisdiction, they will send the case to the Crown Court

	7
	Where the magistrates accept jurisdiction, the defendant may ask for an indication on sentence

	8
	The defendant may then either consent to summary trial or elect a trial on indictment



Explanation: The procedure for plea before venue and allocation is laid out in Part 9 of the Criminal Procedure Rules and sections 17A MCA, s. 19 MCA
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Question 3(d) 
Module ref: 5.e 3 Providing plea advice to client including possible reduction in sentence for early guilty plea
1 marks

Having heard from Ella that she intends to plead not guilty at court, you mention to Ella the reduction in sentence available for entering a guilty plea at the first hearing.

Which ONE of the following statements explains the position regarding the level of the applicable discount?

The reduction applicable

· A: at the first hearing will be to a maximum of one quarter
· B: is always one third whatever the stage of the case
· C: at the first hearing will be to a maximum of one third (CORRECT)
· D: will be 10 per cent because no admissions were made in the police interview

Explanation: The correct answer is C. Where a guilty plea is indicated at the first stage of proceedings a reduction of one-third should be made. The first stage will normally be the first hearing at which a plea or indication of plea is sought and recorded by the court. This is confirmed in the Sentencing Council Guideline Reduction in Sentence for a Guilty Plea.
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Question 3(e)
Module ref: 5 (b) Obtaining legal aid funding
4 marks

Following your discussions about the first court appearance, you turn to completion of the Form CRM14 (Application for Legal Aid in Criminal Proceedings).

Using the options below, drag and drop the correct phrases into the following text regarding the availability of legal aid in Ella’s case.

If the offence is indictable-only (i.e. it can be tried only in the Crown Court) and has been sent for trial in the Crown Court under s51 Crime and Disorder Act 1998, the interests of justice test is automatically satisfied. If an either-way offence is [Gap 1:		], the interests of justice test is automatically satisfied. Ella is charged with [Gap 2:		] so at this stage the interest if justice test would need to be satisfied. There is a real risk that Ella will [Gap 3:		], Ella may lose her job if she is convicted, she will also be required to [Gap 4:		] the victim and other witnesses and so she should satisfy that test.

Answer

	Gap 1
	committed by a child
	imprisonable
	sent to the Crown Court (CORRECT)

	Gap 2
	an either-way offence (CORRECT)
	an indictable only offence 
	a summary-only offence

	Gap 3
	be convicted
	receive a custodial sentence (CORRECT)
	relapse into drug use 

	Gap 4
	cross-examine (CORRECT)
	refrain from contacting
	take statements from



Explanation: Section 17 LASPO 2012 sets out the grounds by which an applicant can satisfy the interests of justice test in relation to an application for a representation order. These include loss of liberty or livelihood and the need to cross-examine the complainant. 
Course book 2nd edition 10.3.6.1.



Narrative
It is now two weeks later. Your supervising lawyer, Alex Davies, represents Ella at her first court appearance at Pavenham Magistrates’ Court. In court, Ella indicates a not guilty plea to the offence. On hearing from the parties, the court decides to accept jurisdiction to hear the case and Ella then elects a Crown Court trial.

The Crown Prosecution Service does not oppose bail. The court grants bail with the following conditions:
· Residence at Isobel’s (Ella’s sister’s) address;
· Not to contact Will Nicholls directly or indirectly.

Before the Plea and Trial Preparation Hearing (PTPH) at the Crown Court, you receive a call from Pavenham Police Station advising that Ella has been arrested for a breach of her bail conditions. Will has alleged that Ella turned up at their house to try and collect her belongings and while there asked him to drop the case against her.

You telephone the police station to take Ella’s instructions on behalf of Alex Davies, who will represent her for the bail breach in court tomorrow. Ella denies attending the address and says that Will has been constantly calling and texting her, which she has ignored. Ella has evidence of these messages and calls saved on her mobile phone. 

Ella asks you what is likely to happen in court tomorrow and the consequences of the alleged breach of bail.



QUESTION 4 (13 marks)

Question 4(a)
Module ref: 2.a.2 Breach of Bail
9 marks

What advice should you give Ella in response to her query about how the court will deal with her alleged breach of bail conditions?

In your response you should consider:

· the procedural steps; 
· the likely findings as to the alleged breach; and
· the potential consequences of the court’s finding.

(9 marks)

Answer content
· Ella must be brought before the magistrates’ court within 24 hours of arrest (not counting Sunday or bank holidays), otherwise she will have to be released.
· As Ella denies the breach, the court will hear evidence from the prosecution who can read out any statement from Will who give details of the contact. 
· Given the evidence Ella has on her phone (as long as there is no other evidence against her it is likely that the breach will not be proved.
· There is no adjournment for this hearing due to the 24-hour time limit.
· Ella can, if she wishes, give evidence to the court in order to answer those allegations and she must do here.
· The court may also be shown the telephone evidence.
· The court will then determine if there has been a breach.
· If the court finds there is no breach she will be released on the same terms as before.
· If the court finds that there is a breach, the court will reconsider bail and she may be remanded in custody until the next hearing in the Crown Court or be released on the same terms as before or released with additional conditions (this is really the same point as if the breach is admitted). 
 
Explanation: A defendant arrested for breach of bail conditions must be brought before the magistrates’ court within 24 hours. The court will then decide if there has been a breach and to do that they will listen to the evidence from both sides. If a breach is found, the court will revisit bail and may remand the defendant in custody or impose more onerous conditions.(R v Governor of Glen Parva YOI ex p G 1998, R Hussein) v Derby MC 2001,R v Liverpool Justices ex p DPP 1992are authorities and guidance as to how and when a breach of bail should be dealt with. 
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	Mark range
	Likely characteristics of candidate’s answer

	0–3
 
	Knowledge and understanding 
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	4–6
 
 
	Knowledge and understanding 
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	7–9
 
	Knowledge and understanding 
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 




Narrative
It is now the following day. Ella appears before the magistrates for consideration of her bail. The magistrates find that there has not been a breach of bail and Ella is released on the same conditions as before. You now begin to prepare the case for the PTPH. You receive notice from the CPS that they wish to apply for special measures on behalf of the complainant, Will, so that he may give his evidence by way of a video link, Ella thinks this is unfair and asks why this should be allowed. 

Question 4(b)
Module ref: 7.a. and 7.b. Vulnerable witnesses and special measures
4 marks

You explain to Ella why Will would be entitled to give his evidence over a video link.

Using the options below, drag and drop the correct phrases into the following text, setting out the basis of your explanation to Ella.

The category of witness who, by s17 YJCEA 1999, might be entitled to [Gap 1:		] are those considered to be [Gap 2:		] witness. A victim in a domestic abuse case automatically falls within this section unless the witness informs the court that they do not wish to be eligible for assistance. When a special measures direction is ordered, the court will announce which of the special measures are appropriate, given the facts of the case and the [Gap 3:		]. Giving evidence on a video link is [Gap 4:		].

Answer

	GAP 1
	additional police protection
	have their statement read out in court
	special measures direction (CORRECT)

	GAP 2
	an absent
	an intimidated (CORRECT)
	a reluctant

	GAP 3
	court in which the case will be tried
	wishes of the defence
	witness’s personal characteristics (CORRECT)

	GAP 4
	an appropriate special measure for Will (CORRECT)
	not used unless the witness is abroad
	unlikely to be granted to Will



Explanation: A complainant of domestic abuse is automatically considered to be an intimidated witness in accordance with section 17 YJCEA 1999, and so a special measures direction should be made unless the witness does not want one. Section 19 YJCEA 1999 provides the procedure for special measures and the court will look at the facts of the case and the witness’s personal characteristics. Giving evidence on a video link is a standard special measure and would be appropriate for Will. 
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Narrative 
It is now two months later. You are assisting defence counsel in preparing Ella’s case for the PTPH. Your firm has already received the prosecution’s full set of case papers. You attend a conference with Counsel and Ella and she maintains her account of self-defence. Counsel advises her to enter a not guilty plea at the PTPH. As this is a Crown Court case, Ella is obliged to prepare and serve a defence statement.  



QUESTION 5 (15 marks)

Question 5(a)
Module ref: 5.e.6 Obtaining expert evidence and disclosure of evidence
5 marks

By selecting the most suitable phrases from the following list, complete the paragraph setting out the requirements for the drafting of Ella’s defence statement.

Paragraph
The statement must be in writing and unless otherwise ordered, must be served [Gap 1:		]. The defence statement cannot simply be a bare denial. The content of the defence statement must set out the nature of the defence, including any particular defences on which Ella intends to rely, [Gap 2:		], indicating the matters of fact on which she takes issue with the prosecution, setting out, in the case of each such matter, [Gap 3:		] and setting out particulars of the matters of fact on which she intends to rely for the purposes of her defence. The defence statement must also [Gap 4:		], and any authority on which she intends to rely. The statement must [Gap 5:		].

Answer
	Gap 1
	as soon as practicable
	within 14 days
	within 28 days (CORRECT)

	Gap 2
	including any mitigation which should be put before the sentencing judge
	including self-defence, which may be relevant here (CORRECT))
	which here will be a bare denial of the allegation

	Gap 3
	the time estimate for the trial
	why she has entered a not guilty plea
	why she takes issue with the prosecution (CORRECT)

	Gap 4
	include and exhibit upon which the defendant relies
	indicate any point of law which she wishes to take (CORRECT)
	list the names, addresses of any defence witnesses

	Gap 5
	be signed by the defendant/their legal representative (CORRECT)
	contain a statement of truth
	enclose an indexed and paginated bundle of any further evidence relied upon by the defendant



Explanation: These reflect the statutory requirements for a defence statement as set out in Section 6A CPII 1996 as amended by the Criminal Justice Act 2003 and the Criminal Justice and Immigration Act 2008. Course book 2nd edition 10.11.5.


Narrative 
It is now three weeks after the PTPH. Ella telephones you. Ella asks about giving evidence at her trial. She does not understand what will happen at the trial and is wondering what will happen if she does not give evidence at all. You agree with Ella that you will discuss the matter with your supervisor, Alex Davies, and then write to Ella and outline the procedure for the defence case at the trial and the issue of Ella giving evidence. 

Having discussed Ella’s case with Alex Davies, you turn to the task of drafting an email to Ella.


Question 5(b)
Module ref: 5.d and 5.e Preparation of the client’s case/Awareness/application of CrimPR.
10 marks

Draft a short email to Ella explaining the procedure for the defence case in the Crown Court, including whether Ella should give evidence.  

In your response, you should ensure that you write coherently and logically in a way that Ella can understand, and cover:

· how the burden of proof will operate in this case;
· whether it is beneficial for Ella to give evidence;
· the process for putting defence witness testimony before the court.

Note to candidates: You are not required to discuss special measures.

(10 marks)



Answer – expected content
· At the end of the prosecution case, the judge will ask whether or not the defendant will be giving evidence.
· The defendant cannot be compelled to give evidence or call any evidence in their defence.
· However, if the defendant does not give evidence, an adverse inference may be drawn from their failure to do so (s35 Criminal Justice and Public Order Act 1994).
· There is an evidential burden on the defendant regarding the defence of self-defence.
· If the defence intends to call evidence other than, or in addition to, the evidence of the defendant and witnesses as to their character, the defence advocate has the right to make an opening speech at the beginning of the defence case. 
· In most cases, however, if the accused is pleading not guilty, the defence will put some evidence before the court to support its case.
· If they elect to testify, the defendant will be the first witness to be called. At the conclusion of their evidence, they will be cross-examined by the prosecution. 
· The defence advocate will then have the opportunity to re-examine the defendant. 
· If there are any further defence witnesses, this process of witness testimony continues until the close of the defence case.
· Ella has given her account in the police interview but in order to avoid adverse inferences she should be advised to give evidence at the trial and explain her defence of self-defence.
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	Mark range
	Likely characteristics of candidate’s answer

	0–3

	Knowledge and understanding 
A weak answer overall (clearly not of a pass standard) which is superficial, simplistic or very short and which contains isolated and unconnected elements of knowledge evidencing reliance on recall rather than understanding.
Application 
Limited, if any, recognition of the links to be made and weak, if any, application to the facts.
Advice/Recommendations/Conclusion 
The response may be incoherent and:
· gives/draws little or no explanation/conclusion;
· provides a weak answer to the question;
· presents no solution, where it would have been appropriate to do so;
· would not enable any reasonable decision or recommendations to be made or advice to be given as to a course of action.

	4–-7


	Knowledge and understanding 
A mid-range answer overall (varying from a fail standard to a pass standard, depending on the actual number of marks awarded) which contains some (but not all) of the material points and which shows an understanding of the specific relevance of those points to the facts.
Application 
Relevant links are made with application of the key points to the facts in a clear and structured manner which shows synthesis of knowledge, understanding, analysis and application.
Advice/Recommendations/Conclusion 
The response may be disjointed but:
· gives/draws a clear explanation/conclusion which is broadly accurate; 
· provides an adequate answer to the question; 
· presents, where appropriate, a solution albeit not optimum;
· enables, as appropriate, a legitimate decision or recommendations to be made or advice to be given as to a course of action.

	8–10

	Knowledge and understanding 
A strong answer overall (clearly of a pass standard) which shows command of the key points of relevant knowledge. 
Application 
Assured and accurate analysis and application of the relevant law and/or procedure to the facts and which may also distinguish, with explanation, those points which are not relevant to the facts, showing breadth and depth of understanding. 
Advice/Recommendations/Conclusion 
The response is communicated coherently and logically and: 
· gives/draws a confident, clear and reasoned explanation/conclusion;
· provides a strong and accurate answer to the question;
· presents an optimum solution or range of solutions;
· enables, as appropriate, a sound decision or optimal recommendations to be made or best advice to be given as to a course of action. 





Narrative 
The matter now proceeds to trial at the Crown Court and you attend court to assist defence counsel. Ella is convicted by the jury and the matter is adjourned for 14 days to allow for a pre-sentence report to be prepared by the probation service. Ella is released on the same bail conditions as before. When the pre-sentence report arrives, Alex Davies asks you to review it and forward it to Counsel. Alex also asks you to identify, in readiness for the sentence hearing, any factors that affect the seriousness of the offence (aggravating or mitigating features).

QUESTION 6 (8 marks)
Question 6(a)
Module ref: 4.e.1 Actual bodily harm; Offences Against the Persons Act 1861; sentencing guidelines
4 marks

In order to complete this task, you review the file and the pre-sentence report, and extract the following information, detailed below.

From the list below, identify:

· TWO factors which make the offence less serious (mitigating factors); and 
· TWO factors which make the offence more serious (aggravating factors) relevant to Ella’s sentencing. 

Factors
	Ella continues to deny the offence and does not demonstrate remorse
	It is accepted that the offence was committed by a single blow

	The offence was committed in a domestic setting
	Ella was convicted for an offence of violence which she committed reasonably recently

	Ella is still in drug treatment and has been in recovery for three years
	The matter is an either-way offence and could have been tried in the magistrates’ court

	It is accepted that Ella acted impulsively
	Ella elected a Crown Court trial



Answer
	Mitigating
	Aggravating

	It is accepted that Ella acted impulsively
	Ella was convicted for an offence of violence which she committed reasonably recently

	Ella is still in drug treatment and has been in recovery for three years
	The offence was committed in a domestic setting



Explanation: There are several statutory aggravating factors provided for in the Sentencing Act 2020, one of which is previous convictions, the court will also consider any aggravating and mitigating features in the commission of the offence itself with reference to any applicable offence-specific guideline which here included domestic abuse. Ella’s personal circumstances and the fact that she acted on impulse will be considered to mitigating factors. Lack of remorse is not an aggravating feature (Stead [2019]) nor is the use of a single blow. Issues of allocation are also irrelevant. Course book 2nd edition 15.7.1.1.
Advanced Stage
Suggested Resource and Reading List
· The Sentencing Council’s sentencing guidelines.
· Individual sentencing guidelines for the offences on the syllabus.


Narrative
It is now 14 days’ later. You attend the sentencing hearing with Counsel and Ella, who is very worried about going to prison. She asks you if you can tell the court that she is the sole carer for her disabled mother. This is not true but Ella thinks the court might be more lenient if Counsel uses that factor in mitigation.

Question 6(b)
Module ref: 5.c.1 and 5.e.5 Awareness of regulatory requirements/Ensuring ongoing compliance with SRA Code of Conduct throughout the case.
1 mark

Bearing in mind your professional duty to your client and the court, what is the correct approach to responding to Ella?

· A: You must notify the court and the prosecution of the request made by your client and cease acting for the client
· B: Once the trial is over you may use any material that assists in mitigation that your client instructs you to use
· C: You must immediately cease to act for the client but you must not disclose to the court the reason for your withdrawal
· D: You should advise your client that you are unable to put forward false information and if they wish to use that information in mitigation you will cease to act (CORRECT)

Explanation: The correct answer is D, you must not mislead the court or be a party to others misleading the court rule 1.4 SRA Code of Conduct for Solicitors 2019 and CILEX Code of Conduct.
Course book 2nd edition 10.7.2.




Narrative 
At the sentencing hearing, Ella is sentenced to twelve months’ imprisonment. She is very upset about the sentence and, during the conference after the hearing, Counsel indicates there may be arguable grounds of appeal against the sentence. Counsel agrees to draft an advice regarding the appeal and to send it to you in the next few days.


Question 6(c)
Module ref: 2.d.3. Appeal Crown Court sentence
2 marks

In anticipation of Counsel’s advice, which TWO of the following may be successful grounds for an appeal against sentence?

The sentence is 

· A: severe in the circumstances
· B: wrong in law (CORRECT)
· C: unreasonable
· D: manifestly excessive (CORRECT)
· E: unsafe

Explanation: Section 9 of the Criminal Appeal Act 1968 provides for appeals against sentence and outlines the grounds for an appeal against sentence. There are two grounds that the sentence is manifestly excessive or wrong in law. 
Course book 2nd edition 16.4.1.2.


[End of Exam]
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