
EQUITY AND TRUSTS
Critically evaluate the role of equity law in England and Wales



This essay will examine if equity is still fit for purpose and the different remedies that the law of equity has introduced and developed in England and Wales. This essay will also assess the role of equity law on constructive trusts, injunctions and specific performance. Case law will be looked at along with legislation and statute in order to provide a critical evaluation. 

Equity is a distinct branch of English law that supplements, but differs from, the common law body of English law. Watt (2021, p. 2). The concept of "equity" can be used to describe the justice of God, fairness in society, or even a moral component. Watt (2020, p. 1). Only in cases where the law is unworkable does equity become necessary. Watt (2009, p. 9). The exchequer, the common bench, also known as the courts of common pleas, and the king's bench were the three distinct courts that were established in the 13th century in England during Edward 1's reign. This is where the history of equity started. Because these three courts operated separately, plaintiffs could choose between them. However, they all mostly followed legislation and customary law, or what the Edwardian lawyer called common law—a set of regulations that date back to 1189. Clements and Abass (2015, p. 17). The common law system has benefited greatly from the addition of the freedom to exercise discretion of justice in specific situations where rigorous rules would be unfavourable. Martin (2005, p. 2).  Common law courts only provide damages, or monetary compensation, as a form of remedy. Damages are often inadequate particularly in cases where someone's property rights are violated. Turner (2006, p. 2). Having this kind of remedy alone has many drawbacks. Trial procedures and techniques that were accessible in a case started under one type of writ were not always available under another. Thus, the writ categorization served as more than simply a handy reference system; it was also a classification of actions and, over time, a map of the common law's substantive framework. Baker (1990, pp. 66¬67). Though the chancellor in equity issues writs that are already recognised by the English equity system, he has the authority to issue writs for cases that are not covered by existing writs. Clements and Abass (2015, p. 4). When answering to petitions, the sub pena (subpoena), attachias, certiorari [over causa captionis et detentionis], and [habeas] corpus cum causa were the four primary writs used. Tucker (2000, PP. 798). Martin claims that s2 of the Chancery Amendments Act of 1858, gave the Court of Chancery the authority to award damages in addition to, or instead of, an injunction or an order for specific performance, and that the Common Law Procedure Act of 1854 granted the Common Law Courts a certain power to grant equitable remedies. Martin (2005, pp. 14). The Judicature Act 1873/5 combined the systems of equity and common law. Nearly ten years later, in Walsh v. Lonsdale (1882), one of the most significant uses of a trust was established. Virgo (2020, p. 8). Following the Judicature Act 1873, a tenant in possession under a lease has only one court and is subject to the rule of equity, which states that the tenant is in the same position as if he were a lessee under a lease granted in accordance with the terms of the agreement. This means that a tenant in possession under an agreement for a lease no longer has two estates, one being a legal tenancy from year to year and the other an equitable tenancy under the agreement. (Walsh v Lonsdale 1881¬85).

Common law rules persistently refused to provide any relief beyond what was allowed by a strict interpretation of the original writ. Eventually, in the 13th century, the Chancery was established with the express intent of releasing litigants from the burdensome and strict application of the law. Caine (1927, pp. 418). However, in the 21st century Many poor individuals experienced hardship in the case of Farepak. 


When early mediaeval landowners left their family and their lands behind to travel on religious pilgrimages and crusades, trust was born. The crusader would formally give his land to a reliable friend prior to taking up the cross. Watt (2020, p. 9). The problem in this case was that, by common law, the dependable friends were the land's legitimate proprietors. In Cook v. Fountain, Lord Nottingham declares that "the conscience," or the norm generally connected to the equitable jurisdiction by which I am to proceed, is limited to civilis et politica and subject to specific guidelines. Watt (2009, p. 107). As Equity progressively evolved into an additional set of regulations overseen by the Court of Chancery and intended to lessen the seriousness of positive law, conscience continued to be the cornerstone of Equity jurisprudence. Petch (1997, pp. 124). In general, all of these arguments stress that equity must be regulated by laws in order for it to be considered law. These claims appear to support the widely held view of his judicial philosophy, which holds that "certainty" is a necessary component of all legal systems, including equity. Klinck (2010, pp. 714). The Chancery was established in the thirteenth century with the express intent of releasing prospective litigants from the harsh and restrictive application of the law. Caine (1927, pp. 418). The common law and chancery courts engaged in conflict over the years as a result of the growing differences between their respective approaches to decision-making—each believing that its method should take precedence over the other. The Earl of Oxford case in 1615 marked the end of this conflict when Lord Chancellor Ellesmere acknowledged that equity's role was to modify and relieve the strictest aspects of the law.  Virgo (2020, p. 7). This was then modified in s49 (1) of the Senior Courts Act 1981. According to Petch (1997), the Court of Chancery, acting as the Equity tribunal, became well-known for the cost and duration of its proceedings, which were most famously made public by Charles Dickens in Bleak House in 1853. The law of Equity was overloaded with financial issues. (See Jarndyce and Jarndyce) 

The most important contribution of equity to English law is undoubtedly the trust. The crucial feature of the trust is that property is held by one person for the benefit of another. This is organised through the division of the property rights. One person, known as the trustee holds the legal title to the property, that person is absolute entitled to the property. At common law you have to be 18 years old to be a legal owner of land, s1(6) Law of Property act 1925. But, through equity the land can be held on trust for an infant. Section 2 schedule 1 1(1)(b) Trusts of Land and Appointment of Trustees Act 1996. Equity is able to determine that the property is held by the legal owner for the benefit of the beneficiary.  Virgo (2020, p. 4). 

[bookmark: _Hlk161060877]Moving on to remedies. When making decisions in equity, judges who follow the laws and guidelines frequently consult a variety of accepted equitable maxims. Virgo (2020, p. 24). Specific performance is an equitable remedy in the law of equity and can be awarded in the form of an injunction order or recission and lastly rectification. The effect of an injunction will be to stop the defendant from doing something which is known as a prohibitor injunction. A mandatory injunction requires a person to do something. Watt (2021, p. 484). The courts can award Specific Performance through recission and rectification. Recission is an equitable remedy within the law of England and Wales, which allows the court of chancery to put the person back into the position they were before the contract was made. Watt (2016, p. 530). Rectification is a discretionary equitable remedy that allows for the correction of an instrument that does not reflect the parties' intentions. Martin (2005, p. 870). Constructive trust is an equitable remedy where the court of chancery will decide if there is a fiduciary relationship, trustee and beneficiary, this is discretionary and only arises when fraud, dishonesty and breach of contract has been committed. 

[bookmark: _Hlk161302276][bookmark: _Hlk161060378][bookmark: _Hlk161303184][bookmark: _Hlk161303094][bookmark: _Hlk161304251]According to Devonshire 2015, as defined in Barnes v. Addy 1873, accessory liability is based on deceit. Knowing of and taking part in a "dishonest and fraudulent design on the part of the trustees" is what is considered dishonest assistance. Although the exact level of knowledge has received a great deal of intellectual and legal attention, the general view is that dishonesty or a lack of honesty is an indicator for liability. (Devonshire 2015). When a trustee's integrity is questioned, issues of trustworthiness and dependability come to the forefront. Since it has been declared with authority that “Secrecy is the badge of fraud”. (Haley, 2017). LJ Millett said, when circumstances emerge that make it unconscionable for the owner of property (often the legal estate, but not always) to assert his own beneficial interest in the property and deny the beneficial interest of another, a constructive trust automatically develops by the principles of law. Paragon Millett LJ Finance plc v D B Thakerar & Co (a firm); Paragon Finance plc and another v Thimbleby & Co [1999). A constructive trust arises in a fiduciary situation, Lord Herschell established a definition for fiduciaries in the 1896 case of Bray v. Ford, stating that there should be no "conflict of interest" or "not make a profit." More than a century ago, Lord Herschell had recognised. (Conaglen, 2011). Since equity is founded on discretion, each case is unique, and the court of equity will consider what is just, in case by case.  (AGIP (AFRICA) LTD v Jackson [1990]. However, While the majority in Boardman v. Phipps wanted to establish a broad no-conflict rule similar to what the Common Law courts did, Lord Upjohn wanted to take a more conventional equitable approach and determine the case based on its particular facts. (Collins, 2008). According to Lord Upjohn, In the case of Broadman v Phipps 1967, the appellants' and each of their individual's conduct has always been wholly honest and above board. If they, or either of them, are held responsible, it is due to the application of a strict equity concept that leaves consciences that are totally innocent in every manner. Lord Selborne said in the case of Barnes v Addy;
[bookmark: _Hlk161322352]If strangers represent trustees in transactions within the scope of their legal authority, they should not be considered constructive trustees unless they receive and are held accountable for a portion of the trust assets, or unless they provide assistance in a dishonest and fraudulent scheme by the trustees. “(emphasis added)”. (Passmore and Sieve 1995). Lord Herschell stated in the case of bray 1896, without infringing on any moral standards, without causing harm, and without being aware that harm has been done. In fact, even though the trustee was compensated for his services, it is clear that there may be instances in which it is in the beneficiaries' best interests for him to represent them in a professional manner as opposed to as a stranger. In the case of Keech v Sandford 1726, it was clear that the beneficiaries would not benefit from the profit. Watt (2021, p. 284). Lord King LC said, the trustee may be the only person on the planet without a lease, which may seem unfair, but it is right that regulations be adhered to carefully and not in the slightest. The goal of this remedy is to deny wrongdoers the profit of their wrongdoing, not to make up for any losses the claimant may have suffered. (Graham, 2023). Equity is prepared to amend contracts that, while seemingly obvious at first glance, do not accurately represent the parties' intentions. (Frederic E Rose v Williams 1953).

[bookmark: _Hlk161087525]The company, FFG Ltd, allowed its customers to spread their Christmas savings across a year through their Christmas savings scheme. Small donations could be made each month until enough was raised by the start of November to purchase a shopping certificate, a hamper, or other items. It worked by using a network of "agents," who were usually friends, coworkers, or relatives of the clients. (Re Farepak). It was decided that while rectification could correct an error, the funds obtained earlier in the year could not be subject to a trust in the customers' favour because Farepac was under no duty to retain those funds in a different customer account.  Watt (2020, p. 77). Which side of the line all the relevant moneys would fall was beyond the court's ability to discern. The court was reluctant to make a decision because of the amount of confusion this caused. (Withyman, 2007). Contracting parties have an expected measure of compensation that typically more than sufficiently satisfies their right to maintain the integrity of their contractual reliance interest. In the event that this isn't the case, D's need to uphold C's contractual interest should give rise to a duty of performance that should be safeguarded by specific performance since the contractual advantage is exclusive to D and can only be acquired from D. (affey, 2013). In March 1970, the Sky Petroleum 1994 case, the plaintiff company signed a contract with the defendant committing them to purchase all the petrol and diesel fuel required for its filling stations from the defendant for a minimum of 10 years. Due to an alleged breach of contract by the plaintiff business, the defendant attempted to terminate the agreement in November 1973. According to the Chancery Division's ruling in Sky Petroleum v. VIP Petroleum, an interlocutory injunction would be granted because the court could order specific performance of a contract to sell and purchase chattels that were nonspecific or unascertained, as in this case, and damages would not be a sufficient remedy for the plaintiff based on the evidence. According to Goulding J., the evidence indicates—and it is widely known—that the petroleum industry is in a unique situation where a potential buyer is unable to enter the market and negotiate a contract with a different supplier, maybe at a lower price. In this case, the defendants seem to be the plaintiffs' only viable source of business survival. 

Conclusion 
The role of equity law in England and Wales has been a lengthy period and has clearly developed over time and is an involving area of the law. 
Many poor individuals experienced hardship in the 21st century in the case of Farepak Foods and Gifts Ltd. The court was unable to ascertain which side of the line would contain all of the required funds. The court was reluctant to make a decision because of the amount of confusion this caused. (Withyman, 2007). Equity could not assist if the class of beneficiaries are unrecognisable. The conclusion was unfair, according to Graham, the counsel in Boardman v. Phipps. He continued by saying the court should try, if at all possible, to strike a balance between restitution of gains that were wrongfully gained and preventing the claimant from unfairly becoming richer. Nonetheless, given the deterrent effect's enormous importance, any uncertainty over which side of the line to stray should be decided in favour of the principle. Fundamentally, it is believed that deterrence, principle, and consistency are more crucial. That might have unfavourable outcomes in Boardman v. Phipps. However, those severe outcomes are the acknowledged cost of the deterrent motive that drives the procedure. (Graham, 2023). In the long run, the beneficiaries might not benefit as much. The Petroleum case, however, shows that equity is still required because, had the contract not been corrected, the company may have become insolvent and faced hardship. Equity clearly is, both in terms of explaining long established doctrines of private law and also as a mechanism for providing new solutions to contemporary problems: Equity is not, as it is sometimes quaintly put, `past the age of child bearing`. Equity can still be used to create new doctrines and to develop existing ones to provide a solution to contemporary problems that are ignored by the common law. Virgo (2020, p. 8). 
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