



Supporting transgender people in the workplace

The United Nations (no date) report that transgender people and gender diverse people around the world experience violence, abuse, and discrimination.
Transgender people also experience discrimination in the workplace, with 12% of transgender people surveyed reported being physically attacked in work by customers or colleagues (Stonewall, 2018). Moreover, 41% of transgender people surveyed reported that they had experienced a hate incident due to their gender identity (Government Equalities Office, 2018). In the UK, transgender and gender diverse people are legally protected from discrimination.





What does the law say?
The Equality Act 2010 provides protection for transgender people under the protected characteristic of ‘gender reassignment’; treating people differently, and unfavourably because they are trans is discrimination, whether it is a one-off or repeated action, or intentional or unintentional (EHRC, 2023).

The protection applies during any stage of the gender transition process therefore, includes those who have completed the transition, who are currently undergoing the transition, or who are proposing to reassign their gender. Additionally, individuals do not need to undergo medical supervision or have their gender legally changed to be protected by law (Ali, 2021).

The case of ‘Taylor v. Jaguar Land Rover Limited’ (2020) was a landmark employment tribunal case which confirmed that protection from discrimination under The Equality Act 2010 extends to non-binary and gender-fluid people. For many years, the legislation was ambiguous and criticised for the lack of clarity around gender reassignment therefore, this ruling was a milestone for the transgender community (Wareham, 2020). The tribunal recognised transitioning is a spectrum and a different journey for every individual therefore, this ruling could result in recognition and protection of other gender identities such as genderqueer (Wareham, 2020; Howlett, 2020).


Discrimination
There are different types of discrimination concerning gender reassignment namely; direct discrimination, indirect discrimination, harassment, victimisation, associative discrimination, and perceptive discrimination (Ali, 2021).

Direct discrimination is where you treat somebody differently because they are transgender which is usually based on prejudice. Similarly, perceptive discrimination is treating somebody less favourably because you think they are transgender and associative discrimination is treating somebody differently because they associate with a transgender person (Citizens Advice, no date). Direct discrimination connected to gender reassignment cannot be justified under the Equality Act (Lewis, Sargeant and Schwab, 2023).

Indirect discrimination is where a policy or working practice will put transgender people at a disadvantage. For example, as part of a training ice-breaker exercise, employees are required to bring in a photo of them as a child; the employer criticises the employee for not participating however, the employee did not want their colleagues discovering they are transgender as their childhood photo would show their birth gender. This would be indirect discrimination as it can put transgender people at a disadvantage (EHRC, 2023).

Unwanted conduct linked to gender reassignment which creates a humiliating, hostile and offensive environment is harassment and is a form of discrimination (Suff, 2022).
For example, a colleague may continuously use the wrong pronouns or the individual’s previous name (commonly known as deadname) despite the individual asking them to stop. Lastly, it is victimisation if somebody reports gender reassignment discrimination, and they are treated unfavourably because of their complaint.







What happens if the school falls foul of the law?
Individuals and Tyndall High School can receive legal challenges if employees and the school do not abide by the law and treat transgender people unfavourably due to their gender identity.

Employees who have experienced discrimination in connection with their gender identity can claim for discrimination through an employment tribunal. If you discriminate against colleagues who are transgender, you can be held liable for discrimination claims.
Additionally, through vicarious liability, the school can also be held liable for acts of discrimination of their employees if the act occurred in the course of employment; this can extend to discrimination that happens outside of the workplace such as at a work event or via social media (Acas, 2023).

If a claimant is successful in their discrimination claim at employment tribunal, there is no limit on the amount of financial compensation therefore, the tribunal can award any amount which could be very high depending on the severity of the discrimination (Lewis, Sargeant and Schwab, 2023).

For example, in the case of ‘de Souza E Souza v. Primark Stores Ltd’ (2017), the employee was harassed and discriminated against in connection with their gender reassignment; colleagues referred to the claimant using their deadname, made comments referring to the claimant’s birth gender, and continually humiliated the claimant. As a result of the discrimination, the claimant was awarded over £47,000 in damages. Defending a discrimination claim is a very costly process due to the legal support required therefore, this coupled with financial compensation would financially impact the school.

Furthermore, employment tribunal judgements are public which could result in adverse publicity and negatively impact the reputation of the school. This could impact the school’s success and result in challenges from pupil’s parents such as complaints or court action if parents feel their children who express transgender views, have also experienced discrimination from teaching staff.

Lastly, Estyn, the inspecting education body in Wales, expects a workforce promoting equality and fairness, and aims to tackle any bullying and discrimination (Estyn, 2020). Therefore, knowledge that discrimination has occurred in school can lead to scrutiny and further penalties for the school.








How can we support our colleagues?
The school and our employees must show support for colleagues who have transitioned genders or are currently undergoing transition.

Policies and Training
Having a comprehensive Equality, Diversity and Inclusion policy demonstrates that the school takes inclusion and diversity seriously, set outs the school’s obligations, and encourages employees to act equally, fairly and without discrimination (Ali, 2021). Training should also be provided in line with the policy so employees understand the policy, the schools view of discrimination and how to deal with acts of discrimination at work; in addition, training raises knowledge and confidence to challenge poor practice and engage in conversations around diversity (Ali, 2021; Thoroughgood, Sawyer and Webster; 2020).

Ensure policies are inclusive to incorporate information specifically outlining support, benefits, and processes that are available to transgender employees. For example, using inclusive language in Family Leave policies, such as defining generic terms like ‘partner’ to ensure people of all genders understand what they are entitled to and how to access it (Stonewall, 2022).

Introduce a policy specifically around how the school will support people who are transitioning. This will provide steps the line manager and colleagues can take to support the individual and practical steps for the employee including how they can update their name and pronouns (Stonewall, 2022).

Promote inclusion
We want our transgender colleagues to feel valued and accepted at the school therefore, it is important to vocalise trans inclusive messages in workplace communications (Stonewall, 2022). This should be role modelled by senior leaders to encourage employees from all levels across the school be part of trans inclusion. When communicating, use terminology that includes transgender people, and consider if transgender colleagues are also being given the same platforms to share information. Furthermore, promote messages and share information on key dates such as Trans Awareness Week and LGBT History Month to continually demonstrate inclusion. Importantly, this will create an accepting and inclusive environment and help to remove stigma and normalise conversations around trans topics.

Inclusive facilities such as gender-neutral toilets can reduce anxiety and fear of discrimination and violence for trans employees. There are concerns that gender- neutral toilets can reduce privacy and expose employees to danger however, there is no evidence to support these concerns; on the other hand, transgender people have reported incidents of violence when using gender- specific toilets (Verasai, 2022).

Dress codes can be complicated for individuals who are transitioning or have transitioned therefore, reviewing the policy to identify areas that will cause distress to transgender employees will be beneficial. The school should create a gender-neutral dress code for inclusivity (Clarke, 2022).

Create the right environment
People’s gender identity is very personal and should be treated confidentially and not disclosed to others. The school and employees must create an environment that is secure, confidential, and comfortable for employees to feel they can have open and confidential conversations with colleagues where they are not ‘outed’ or causes embarrassment; this will help transgender colleagues feel accepted and encourage them to be honest about the support they require (Acas, 2021).

Create an environment where it is common practice to use gender pronouns to promote inclusion. Adding gender pronouns to employee email signatures or allowing individuals to feel able to introduce themselves using pronouns, will act as a reminder to colleagues and help individuals of all genders to feel accepted (Luc, no date). Lastly, intentionally using the wrong pronouns is a microaggression therefore, the school should set a zero- tolerance approach to this in all their policies and expectations.

If you need any support or guidance on any of the topics covered in this leaflet, please contact a member of the People Services Team.
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