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In order to discuss whether or not it is correct that the statement all occupiers are considered liable for accidents which occur on their property, we need to look at various different sources of information, such as legislation and statutory provision, case law and other relevant factors. Firstly, we need to consider how the law defines an occupier. There are two legislative Acts that govern this area of law, and they are the Occupiers Liability Act 1957 (OLA 1957) and the Occupiers Liability Act 1984 (OLA 1984), respectively. The OLA 1957 is a statutory provision to deal with those who are considered lawful visitors and using the premises for its intended use, whereas the OLA 1984 is a piece of legislation which deals with unlawful visitors – or those using who are not using the premises for its intended use or purpose. There is no legal or statutory definition of an occupier however, in the case of Wheat v Lacon (1966), Lord Denning states: “In order to be an ‘occupier’ it is not necessary for a person to have entire control over the premises. He need not have exclusive occupation suffice it that he has some degree of control. He may share that control with others. Two or more may be ‘occupiers’… If each fails in his duty, each is liable to a visitor who is injured in consequence of his failure.” 

For balance and to show that there are various other examples of an occupier being defined in case law, Dan Squires QC – sitting as a Deputy High Court Judge – heard the case of Mathewson v Crump & Another (2020). He defined an occupier by differentiating between an occupier and an owner stating “Occupation cannot be equated with ownership. Being an owner of a premises is neither a necessary requirement for occupation, nor sufficient to establish it. A person can be the owner of a property without occupying it, and a person can occupy a property without owning it.” However, Wheat v Lacon sets the precedent when defining an occupier when a new case for Occupiers Liability is brought and most judges consider this definition when applying it to their own cases. 

Now that we have an established legal definition of an occupier you need to give them something or somewhere to occupy, and to do this we have to look at the legislation to determine what is considered to be a premises. The Occupiers Liability Act 1957 s 1(3)(a) and s1(3)(b) states that a premises is not just considered to be property or land but also moveable structures and vessels, such as boats or ships, airplanes and cars. Meaning that the person responsible for occupying such a premises could be liable if an accident occurred in that premises (Wilson, 2023). An occupier is considered liable for an accident or similar breach of duty when they fail to take reasonable care to ensure that potential risks, which are foreseen, are minimised. S.2(2) of the OLA 1957 states that occupiers have a duty of care to keep visitors reasonably safe for permitted purposes. If it is not practicable for an occupier to minimise the risk then they must warn visitors and potential visitors of the risk that they may face being on the premises and if they still decide to enter and get injured then this would negate the liability of the occupier because consent is a complete defence which they are afforded as the visitor was aware of what could happen and essentially accepted that was a possibility. 

The law splits the categorisation into lawful and unlawful visitors. Lawful visitors are considered to have express or implied permission to be on the premises for its intended use, and unlawful visitors do not have such permission – often being referred to as trespassers. There are also two different pieces of legislation which deals with both sets of visitors. The Occupiers Liability Act 1957 deals with lawful visitors and sets out the legal process for making a claim, whereas the Occupiers Liability Act 1984 sets out such legislation for those considered as unlawful visitors. Children are also considered lawful visitors and s.2(3)(2) states that occupiers must be aware that children will be less careful than adults, and that this responsibility is shared with the parent or legal guardian. However, if an occupier reasonably foresees a risk which is specifically hazardous to a child, or they are proven to be reckless as to whether a child is injured on their premises then they are expected to take proactive steps to ensure such a risk is as low as possible. 

In the case of Glasgow v Taylor Corporation (1928) Mr. Taylor took his young son to visit the Glasgow Botanic Gardens, and after the visit his child died after eating poisonous berries. He sued the Glasgow Corporation for damages on the grounds of negligence, and it was the defences position that they could not be held liable for the actions of the child. It was held that they were liable in this case as they allowed the public access to a poisonous plant with no warning or any alternative to warn visitors, and it could be reasonably foreseen that a child could potentially pick a berry off a plant to eat it, and they were reckless as to whether or not injury or death occurred as a result. 

When it comes to lawful visitors, there are two types of visitor that can enter a premises and these are express visitors who have an invitation to be on the premises, and implied visitors who are not expressly invited on to the property but it is accepted by the occupier that they need to be on the premises – these types of people could be the post man at your home or someone delivering food. Even visitors who have been invited on to the premises can have a limited invitation with regards to where on the premises they can go limiting them to a specific area, or limit that they are there for a specific amount of time. In the case of The Calgarth (1927), Lord Justice Scrutton put it brilliantly when he said: “when you invite a person into your home to use the staircase, you do not invite them to slide down the bannisters.” 

Before a claim for Occupier’s Liability can be brought however, there a few points need to be explored, such as factual and legal causation, with factual needing to be proven before legal and if you cannot prove causation then a case ultimately fails and proceedings cannot be brought. The main component of causation or the method applied to cases to establish causation is called the but for test. In simple terms that means when applying it to a scenario, you ask would the same outcome have been achieved if a specific chain of events did not occur, such as the intervening act of a third party or the actions of the claimant, for example. 

 The case of Barnett v Chelsea & Kensington Hospital (1969), where Mr. Barnett who attended the hospital presenting with symptoms of vomiting and severe abdominal pain. When he was examined it was by a nurse and his only contact or medical advice from a doctor came from her via a telephone conversation she had with the doctor, meaning Mr. Barnett never directly spoke to anyone other than the nurse. The advice the doctor gave the nurse was to send him home with medication and to tell him to contact his family GP the following morning. Mr. Barnett left the hospital and died at home several hours later with a post-mortem showing that he had suffered from arsenic poisoning. This case introduced the but-for test and asked the question would Mr. Barnett have survived if the doctor had examined him directly? It was decided that by the time he presented at the hospital, his condition was so severe that he would have died anyway, and it was held that this broke the chain of causation, so the hospital was not liable for his death. 

There are several defences open to defendants in Occupier’s Liability cases and these can include full defences such as illegality – if a person is injured on a premises while in the commission of a criminal act then they cannot bring a claim against the occupier for that incident. As mentioned earlier there is also the defence of consent where visitors accept the risk and still agree or volunteer to enter the premises anyway. These are considered complete defences meaning the occupier can use either of these to completely defend themselves against liability. Then there is the defence of contributory negligence which is a partial defence and will release the occupier of some liability – these types of cases could be for example being the passenger in a car accident and the driver has crashed but you were not wearing a seat belt – thus potentially contributing to your injuries. 

Through the research I have conducted and the class discussions, particularly surrounding the duty of care in relation to children I do not think there are any significant suggestions for reform with regards to occupiers’ liability that I have come across through both legislation and case law. It has also been asked whether parents sharing liability with occupiers for accidents that their children may suffer when visiting a premises is fair, and I think that is a fair point within the legislation as it is the parents or guardians that have ultimate responsibility for their children when they are in their care, and it is those care givers who bare the ultimate responsibility to ensure that child is free from harm. So considering that they at the time they are on the premises also share the duty of care to keep them safe it is only fair that they share the liability if an accident were to occur.

That point brings me nicely on to the question of whether it is right that an occupier is always liable for accidents that occur on their properties. Although it is ultimately the responsibility of the occupier to ensure visitors are reasonably safe when attending their premises, as we have discussed in the defences section, there are instances where the occupier has taken reasonable steps to minimise the risk of injury where they have foreseen potential for an accident to take place, or to warn visitors of the risks before they agree to enter the premises then they cannot be held liable as they did not fail in their legal duty of care to the visitor. Sometimes accidents and incidents happen that cannot be foreseen or planned around. However, where there has been flagrant disregard for the law or an occupier has deliberately or negligently not adhered to their duty of care then it is correct that a claim is brought against them and for the claimant to be awarded damages so they are in the position they were in before the accident occurred. 
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