

The English legal system is based upon common law principles. Explain what this means.

Common Law is the body of law which consists of legal concepts developed by judges based upon judicial decisions and embodied in reports of decided cases which has been administered by the common law courts of England since the Middle Ages. From its evolution this type of legal system is now also found in the United State and most of the members of the commonwealth (formerly the British Commonwealth of Nations). Common law (no date) available at: www.britannica.com
[bookmark: _Int_L2RIDKuY]Following the Norman conquest, English law has been described as a common law system. This is a system whereby a number of legal concepts from Norman law were incorporated into the English legal system. The common law system is divided into three main jurisdictions. England and Wales, Scotland and Northern Ireland. Each jurisdiction has its own set of laws and court systems. Hale, M., 1792. The history of the common law. James Moore, 45, College-Green.
The original source of the common law system can be traced back to the English monarchy. Before this system was developed formal orders were issued by royal order, these orders were called ‘writs’ when justice needed to be served for specific wrongdoing however, they were deemed inappropriate because they were too rigid and not sufficient to cover all situations. On the other hand, civil law in other European countries can be traced back to the code of laws compiled by Roman Emperor Justinian around 1600 C.E. Other countries then went on to develop similar legal systems with their own sets of law.
In a generic common law jurisdiction several stages of analysis and research are required to determine what the underlying law is in a given situation. The court or presiding judge must ascertain the facts, then, locate any relevant laws, statutes and cases that may apply to the underlying legal issue. Following the retrieval of coordinating statutes and cases, the judge must then extract the principles and statements issued by various courts. The retrieval of this information is used to determine how the common law court is likely to rule on the facts of the case at hand. 
In a common law system, later decisions and those decisions offered by a higher court will carry more weight than judgments delivered by lower courts or that took place in earlier cases. After this process has been satisfied, the judge or presiding authority, must integrate the reasons given to determine what the law is. When this is accomplished, the underlying law or legal issue will be applied to the facts offered in the particular case. Common law principles (accessed 2023) available at: https;//commonlaws.com





Originally common law did not consist of substantive rights but rather of procedural remedies as with many other legal systems created however, over time the common law system produced a modern system in which rights are seen as primary over procedure. Up until the late 19th century English common law was developed primarily by judges rather than legislators.

All legal systems have the same purpose. Dainow, J., (1966.) The civil law and the common law: some points of comparison. Am. J. Comp. L., 15, p.419. Regulating and harmonizing human activity within their respective societies. In each society a legal system forms part of the culture and civilization, as well as the history and life of its people. The events of their respective history have led towards certain fundamental similarities and differences within legal systems. 

What is civil law
Civil law is the body of law which governs civil rights. Https;//legaldictionary.net/civil-law/ Civil law resolves disputes or disagreements between individuals or organisations. Civil law cases are usually filed by individuals or organisations whereas common law cases are usually brought by the government via the Crown prosecution service. Civil law is based on specific codes. E.g civil codes, corporate law, administrative law etc. 
Civil law originated in Europe. Its core principles are codified into a referable system which serves as the primary source of law. Civil law available at Https;//www.diffen.com (accessed 2023)
In both civil and common law proceedings lawyers and judges play an imperative role however they do have a few differences. Civil law protects the private rights of a person whereas common law protects and upholds society's values as opposed to just one person. 
Common law proceedings are heard either in youth court Magistrates court or the Crown court. Civil law cases are brought by the ‘claimant’ and the ‘defendant’ these cases are usually held in the Civil or county court and no custodial sentence can be imposed if you are at fault, damages and compensation are often awarded as a judgement. 
In civil proceedings a lawyer's role is limited but is still significant.  In civil law proceedings the lawyers role is still to represent the interests of their client to resolve disputes but they generally play less of a central role than a lawyer in a common law case, rather their job is to advise the client of points of law and prepare legal pleadings for file with the court. 
In contrast to civil law proceedings within a common law system the lawyer plays a highly active role in the proceedings, this Includes the very important role of making presentations to the judge and sometimes the jury also. Their job is to cross examine any witnesses. The proceedings are then refereed by the judge. In common law proceedings the judge has more flexibility than in a civil law system to decide the appropriate judgement and conclusion of that case. In these cases lawyers stand before the court in order to attempt to persuade others on point of law and fact.  
Originally common law did not consist of substantive rights but rather of procedural remedies as with many other legal systems created however, over time the common law system produced a modern system in which rights are seen as primary over procedure. Up until the late 19th century English common law was developed primarily by judges rather than legislators.
Unlike the common law systems, civil law jurisdictions do not adopt a stare decisis principle in adjudication. In deciding any given legal issue, precedents serve a persuasive role. Civil law courts are expected to take past decisions into account when there is a sufficient level of consistency in case law. Generally speaking, when uniform case law develops, courts treat precedents as a source of “soft” law, taking them into account when reaching a decision. The higher the level of uniformity in past precedents, the greater the persuasive force of case law. Although civil law jurisdictions do not allow dissenting judges to attach a dissent to a majority opinion, cases that do not conform to the dominant trend serve as a signal of dissent among the judiciary. These cases influence future decisions in varying ways in different legal traditions. Judges may also be influenced by recent jurisprudential trends and fads in case law. The evolution of case law under these doctrines of precedents is modelled, considering the possibility for consolidation or corrosion of legal remedies and the permanence of unsettled case law. Fon, V. and Parisi, F., (2006). Judicial precedents in civil law systems: A dynamic analysis. International Review of Law and Economics
Common law stands in contrast to the legal system derived from civil law which is now widespread in continental Europe and elsewhere.
Courts create common law by trying different types of cases and establishing a precedent for rulings in such cases. This process differs from that of civil law, where laws are created based on statutes passed by legislative bodies, or regulations, which are created by the government's executive branch.
[bookmark: _Int_TG4S5okm]In common law Judges do have the flexibility to deviate from previous judgments by judicial creativity by distinguishing a particular situation, but otherwise, they have to follow a system of binding precedent. In contrast, civil law is based upon provisions of codes and statutes, from which solutions to particular cases are to be derived. (“Distinctions between Common Law and Civil Law (no date) available at: www.lawteacher.net”)
Common law courts use the adversarial system, in which two sides present their cases to a neutral judge. In contrast, in civil law, the inquisitorial system is used, where an examining magistrate serves two roles by developing the evidence and arguments during the investigation phase whilst simultaneously representing the interests of the state in a trial.
An example of a common law system in practice today is Bigamy laws prohibiting bigamy. Meaning a person who is married in England or Wales is not allowed to enter into a new marriage while the former husband or wife is still alive. 


