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Intangible Cultural Heritage: A Policy Tale of Two Nations
The United Kingdom (UK) has often been criticised for a perceived failure to engage meaningfully with intangible heritage. Smith and Waterton have argued that the UK struggles to understand intangible heritage, due to a powerful authorised heritage discourse (AHD) operating in the UK, which privileges elite, monumental, tangible remains:
The idea that heritage is ‘good’, ‘safe’ and ‘tangible’ has been so successfully absorbed into the UK management process that any attempts to deviate away from, or disrupt, this cultural norm are met with incomprehensibility.[footnoteRef:1] [1:  Laurajane Smith and Emma Waterton, “‘The Envy of the World?’ Intangible Heritage in England,” in Intangible Heritage, ed. Laurajane Smith and Natsuko Akagawa (London: Routledge, 2009), 299.] 

They argue that this is why the UK has not ratified the 2003 Convention for the Safeguarding of Intangible Heritage (hereinafter the 2003 Convention) and, together with Hassard, suggest that a failure to do so equates to a failure to adequately engage with and protect intangible heritage in the UK.[footnoteRef:2] While it is true that the United Kingdom is yet to ratify the 2003 Convention, it is not true that the UK has made no provision for the protection of Intangible Cultural Heritage (ICH) in its laws and policies. In fact, the well-established concepts of conservation areas and the setting of heritage/historic assets have played an important part in safeguarding the UK’s ICH since the mid-20th century. However, to appreciate this it is first necessary to re-examine ICH to understand its conceptual structure, as developed by both the 2003 Convention and recent scholarship. This essay will argue that the ICH is a process which comprises two key facets: the discernment of heritage and the embodiment of heritage. Once this is understood the aspects of ICH that are protected by UK policy and law, and those that are not, become clearer, as do the reasons for the UK’s hesitation in ratifying the 2003 Convention. [2:  Frank Hassard, “Intangible Heritage in the United Kingdom the Dark Side of Enlightenment?,” in Intangible Heritage, ed. Laurajane Smith and Natsuko Akagawa (Routledge, 2009), 285.] 

The UK’s relationship with ICH is further complicated by its constitutional structure, as it consists of four nations, each with subtly different heritage-related laws and policies. Of particular interest in relation to ICH, is the development of Welsh heritage policy and law since devolution. Since the political devolution of Wales in 1998 there has been a subtle but clear divergence between how heritage is understood and described in policy and more recently in law, when compared to England.[footnoteRef:3] This has included both divergence in definitions of key concepts to make more direct reference to ICH, and more recently a specific legal requirement to record historic place names in Wales. This divergence has occurred during the same period as the development and adoption of the 2003 Convention, and much of the debate around ICH over the last twenty years. This provides an opportunity to examine how the Welsh and English/UK Governments have responded to ICH, and whether the divergences represent a move from dealing with the discernment of heritage to the embodiment of heritage, and thus a fuller engagement with ICH. It also provides an opportunity to explore the relationship between ICH and nationalism. [3:  Law Wales, “‘Executive’ Devolution (1998-2007) | Law Wales,” law.gov.wales (Welsh Government, June 18, 2021), https://law.gov.wales/constitution-and-government/constitution-and-devolution/executive-devolution-1998-2007.] 

This essay will therefore examine how policy and law in Wales and England engages with ICH. This will inform a discussion on whether devolution has allowed a fuller engagement of heritage policy in Wales with ICH, the role of nationalism, and what issues may arise from the ratification of the 2003 Convention by the UK, should this come to pass. This examination and discussion will be preceded and informed firstly by a re-examination of the conceptual structure of ICH, in light of academic research, and secondly a review of the history of the legal and policy regime for heritage in the UK, and how it engages with ICH.
Understanding Intangible Heritage
The 2003 Convention provides a lengthy definition of ICH, but the beginning of the main definition is worth reproducing:
The ‘intangible cultural heritage’ means the practices, representations, expressions, knowledge, skills – as well as the instruments, objects, artefacts and cultural spaces associated therewith – that communities, groups and, in some cases, individuals recognize as part of their cultural heritage.[footnoteRef:4] [4:  UNESCO, “Convention for the Safeguarding of the Intangible Cultural Heritage” (2003), https://ich.unesco.org/en/convention.] 

The definition then goes on to describe how ICH is constantly recreated by groups in response to their environment and history, and lists the following ways in which ICH is manifested:
(a) oral traditions and expressions, including language as a vehicle of the intangible cultural heritage; (b) performing arts; (c) social practices, rituals and festive events; (d) knowledge and practices concerning nature and the universe; (e) traditional craftsmanship.[footnoteRef:5] [5:  UNESCO, “Convention for the Safeguarding of the Intangible Cultural Heritage”] 

Despite the recognition within the definition of “cultural spaces” and the fact that ICH is recreated in response to the environment in which a group finds itself, the division of heritage into tangible and intangible domains has been controversial. Harrison and Rose have argued that the tangible and intangible are intertwined and not easily separated when describing how Aboriginal peoples value and interact with elements within their landscape.[footnoteRef:6] Smith and Waterton argue that all heritage is by nature intangible, and that any tangible elements are experienced and made heritage through the intangible.[footnoteRef:7] Similarly, Eoin and King argue in their report of a case study recording the ICH of a village in Lesotho, that “almost no intangible heritage is without material correlates”, highlighting, like Harrison and Rose, the importance of specific places to give ICH activities meaning.[footnoteRef:8] Skounti presses this point further when writing about the intangible use of Place Jemaâ in Morocco, and questions whether anything intangible can actually exist in the absence of some tangible element, as even the most intangible thought is anchored in a human head, at a specific time, at a specific location.[footnoteRef:9] [6:  Rodney Harrison and Deborah Rose, “Chapter 7 Intangible Heritage,” in Understanding the Politics of Heritage (Manchester, Manchester Univ. Press In Assoc. With The Open Univ, 2010), 261.]  [7:  Smith and Waterton, “‘The Envy of the World?”, 291-292. See also Laurajane Smith, Uses of Heritage (London; New York, N.Y.: Routledge, 2006), 3, 54-56.]  [8:  Luíseach Nic Eoin and Rachel King, “How to Develop Intangible Heritage: The Case of Metolong Dam, Lesotho,” World Archaeology 45, no. 4 (August 13, 2013): 653-69, https://doi.org/10.1080/00438243.2013.823885.]  [9:  Ahmed Skounti, “The Authentic Illusion Humanity’s Intangible Cultural Heritage, the Moroccan Experience,” in Intangible Heritage, ed. Laurajane Smith and Natsuko Akagawa (Routledge, 2009), 77.] 

The way intangible heritage is being articulated by these scholars highlights another aspect to ICH which is not clearly articulated in the 2003 Convention wording, although it may be hinted at. This is the process by which people connect the tangible and intangible, and recognise and identify the cultural space which is relevant to, and gives meaning to, intangible activity. For example, in the example of Place Jemaâ in Morocco discussed by Skounti, the intangible activities which were being discussed and safeguarded were the lively and ancient traditional storytelling and performances which took place in this square. While the activities themselves are undoubtedly important, so is the fact that they take place within the square, and that this culture has chosen this locale for that purpose. As Skounti puts it: “The square is destined to change indefinitely. The challenge for conservation is not the form that performances take, but their survival.”[footnoteRef:10] [10:  Skounti, “The Authentic Illusion Humanity’s Intangible Cultural Heritage, the Moroccan Experience,” 87.] 

This process of recognising, identifying, and valuing a locale, object or building as the correct and meaningful tangible referent for the expression of ICH will be referred to as the discernment of heritage. This is distinct from the ICH activities which may take place at a specific place within a landscape, which will be referred to as the embodiment of heritage. Once this distinction is made, it is clear that the 2003 Convention is primarily focussed on the embodiment of heritage. However, the process of discernment of heritage is a vital aspect of ICH, and its importance can be seen clearly in Rose’s description of how Aboriginal people in Australia infuse the landscape they occupy with cultural and spiritual meaning and mourn the loss of elements within it as it hampers their ability to authentically embody that landscape.[footnoteRef:11]  [11:  See Harrison and Rose, “Chapter 7 Intangible Heritage,” 260-262, for description of effect of loss of a tree has on Aboriginal experience of meaning.] 

UK Law and ICH: A Brief History
Identifying Important Spaces
When the importance of the discernment of heritage to the concept of ICH is recognised, the nature of the interaction of the UK’s laws and policies with ICH can be appreciated. A key aspect of the discernment of heritage is the identification of cultural spaces which provide the context for the ICH activities, or embodiment of heritage, that give meaning to a culture. The need to protect spaces for this purpose was recognised early in the UK. The earliest example seems to be from the 1909 Housing, Town Planning, Etc Act, which allowed local government boards to make provisions for any “areas of special character”.[footnoteRef:12] This was expanded in the 1919 Housing Etc Act which provided the power for planning schemes to be made in relation to the historic, architectural, or artistic interest in a locality, and also mentions the character of an area as being relevant.[footnoteRef:13] This power was continued in the 1923 Housing Ect Act.[footnoteRef:14] These early acts of Parliament were not heritage specific acts, but were about planning and development. Nonetheless, they represent the earliest examples of places being identified for protection for reasons of perceived historic interest, an intangible quality, as well as tangible elements (architectural and artistic). [12:  John Delafons, Politics and Preservation, 1st ed. (London: E & FN SPON, 1997), 37.]  [13:  United Kingdom, “Housing, Town Planning, &C. Act 1919,” 1(3) § (1919).]  [14:  Delafons, Politics and Preservation, 37-38.] 

However, the protection provided by these acts was modest and the loss of historic areas within cities and towns accelerated after the Second World War, stirring public opinion to put pressure on politicians to act.[footnoteRef:15] This led to the eventual passing of the 1967 Civic Amenities Act, which established the concept of a conservation area, and introduced a key requirement: [15:  Delafons, Politics and Preservation, 82-86.] 

(5) Where any area is for the time being designated as a Conservation Area, special attention shall be paid to the desirability of preserving or enhancing its character or appearance in the exercise. with respect to any buildings or other land in that area.[footnoteRef:16] [16:  United Kingdom, “Civic Amenities Act 1967,” 1(5) § (1967).] 

This requirement was carried forward to the 1971 Town & Country Planning Act and can be found in the current 1990 Planning (Listed Buildings and Conservation Areas) Act (hereinafter the 1990 Act).[footnoteRef:17] A key detail is that conservation areas are designated locally by local authorities, and were actively encouraged to do so, with minimal requirements to produce official, technical evidence to support these decisions.[footnoteRef:18] This has the effect of allowing the local discernment of heritage inform and to an extent determine spaces in which development proposals are restricted to preserve a locally valued character. Conservation Areas are often designated and described with reference to architectural elements, however the use of the space could form part of the character protected. For example, the West Malling Conservation Area Appraisal, which was adopted in 2002, notes that the location of the original medieval market was still used for this purpose on occasion as part of its assessment of the importance of the area.[footnoteRef:19] This is a clear example of the discernment of heritage, where an area is identified as an important space for the culture to continue to take part in ICH activities. [17:  United Kingdom, “Town and Country Planning Act 1971,” 277(5) § (1971); United Kingdom, “Planning (Listed Buildings and Conservation Areas) Act 1990,” 72(1) § (1990).]  [18:  Delafons, Politics and Preservation, 100-105.]  [19:  Tonbridge and Malling Borough Council, West Malling Conservation Area: Conservation Area Appraisal (Tonbridge and Malling Borough Council, 2002), 13.] 

Recognising the experience of heritage in law
In 1990, two new Planning Acts were passed by Parliament, one to consolidate laws for planning matters, and the other for conservation areas and listed buildings. In the parliamentary debates which preceded the passing of the laws, the acts were discussed as consolidation acts, whose intention was to clarify and simplify planning law, which had become complex following numerous amendments to the 1971 Town & Country Planning Act.[footnoteRef:20] However, the 1990 Act introduced a concept that would have a profound effect on how heritage was understood in place-making in the UK; the setting of a listed building: [20:  Hansard, “Town and Country Planning Bill [H.L.] (Hansard, 19 February 1990),” api.parliament.uk.] 

(1) In considering whether to grant planning permission for development which affects a listed building or its setting, the local planning authority or, as the case may be, the Secretary of State shall have special regard to the desirability of preserving the building or its setting or any features of special architectural or historic interest which it possesses.[footnoteRef:21] [21:  United Kingdom, “Planning (Listed Buildings and Conservation Areas) Act 1990,” 66(1) § (1990).] 

The origin of the term setting is obscure and is not anticipated in any of the preceding acts of Parliament, or publicly available policy documents from this period.[footnoteRef:22] The earliest reference to the use of the term setting in the sense suggested by the act is in a 1987 English Heritage (EH) publication about archaeology and landscapes, but no definition is provided.[footnoteRef:23] At the time of its introduction, the term was undefined, and soon began to become a contentious issue at planning appeals, where the requirement noted above was used by planning authorities to refuse planning applications. Collcutt, in one of the only academic articles to address this issue, records several examples and notes that at that time (1999), no definition for the term had been provided.[footnoteRef:24] Planning Policy Guidance notes 15 and 16, the UK Government’s policy statements from the early 1990s on how it would implement the requirements of the 1990 Act both discuss setting but do not define it.[footnoteRef:25] It was only in 2008 with the publication of Conservation Principles by EH, which provided the first definition of setting as “the surroundings in which a place is experienced, its local context, embracing present and past relationships to the adjacent landscape.”[footnoteRef:26] This was later simplified to “the surroundings in which an asset is experienced” in subsequent Government policy in 2010, and was updated once more to “the surroundings in which a heritage asset is experienced” in EH guidance in 2011, which has remained the definition in English planning policy since that time.[footnoteRef:27] [22:  At the time of writing, a key UK Government policy document on heritage policy from 1987, Circular 8/87, was not available for purchase or viewing, and was listed as “closed” by the Parliamentary Archives. A Freedom of Information request has been submitted to view this document but it was unavailable at the time of writing.]  [23:  Timothy Darvill, Ancient Monuments in the Countryside: An Archaeological Management Review (Swindon, England: English Heritage, 1987), 102, 104.]  [24:  Simon Collcutt, “The Setting of Cultural Heritage Features,” Journal of Planning & Environmental Law, June 1999, 498–513.]  [25:  Department of the Environment, “Planning Policy Guidance: Planning and the Historic Environment,” 1994; and Department for Communities and Local Government, “Planning Policy Guidance 16: Archaeology and Planning,” November 1990.]  [26:  Paul Drury and Anne Mcpherson, Conservation Principles: Policies and Guidance for the Sustainable Management of the Historic Environment (London: English Heritage, 2008), 72.]  [27:  Department for Communities and Local Government, “Planning Policy Statement 5: Planning for the Historic Environment,” 2010, 34; English Heritage, Seeing the History in the View (London: English Heritage, 2011), 29; and Ministry of Housing, Communities and Local Government, “National Planning Policy Framework,” July 20, 2021, 71.] 

The concept of the setting of a heritage asset introduced the idea that the way in which a historic feature is understood, appreciated, and seen should be matters of significant weight in the determination of planning applications, and by extension to the shaping of the landscape in the UK. A clear example of this can be seen in a now famous case in 2014, Barnwell Manor, where the High Court quashed a decision to allow the construction of a wind turbine scheme due to effects to the setting of Lyveden New Bield, a grade I listed building.[footnoteRef:28] One of the reasons for the decision was that the judges found that the planning inspector had not adequately articulated and considered how the setting of the building, including elements such as its layout and history, and how it was experienced, contributed to its significance.[footnoteRef:29] [28:  Historic England, “LYVEDEN NEW BIELD, Aldwincle - 1371907 | Historic England,” historicengland.org.uk, accessed May 31, 2023, https://historicengland.org.uk/listing/the-list/list-entry/1371907.]  [29:  See paragraphs 35-45 in Barnwell Manor v East Northamptonshire [2014] EWCA Civ 137 (Court of Appeal 2014).] 

In the discussion of laws, policies, official guidance, and legal cases, it is easy to lose sight of the overall objective of the legal and policy developments described above. It is a case of the society of the UK deciding, through its laws and policies, to identify which elements in its shared landscape merited protection for the appreciation of its people. Delafons records a speech given by Lord Sandford to the House of Lords in 1973 on how heritage policies could drive a new approach to place-making, which shows that this dynamic was in the minds of Government officials:
But the new approach must be broader than this. It can be realised within the present plan-making procedures. It should take account of the growth of public opinion in favour of conserving the familiar and cherished local scene. It should also have care for the conservation of existing communities and the social fabric, wherever public opinion points clearly towards it.[footnoteRef:30] [30:  Delafons, Politics and Preservation, 105.] 

The speech connects the protection of historic areas and buildings with public perceptions, and the conservation of existing communities. In other words, the protection of spaces is important to sustaining communal life. While the contexts are very different, the underlying impulse to protect elements within the landscape which are meaningful is the same as that recorded by Harrison and Rose in relation to Aboriginal peoples mourning the destruction of parts of their landscape by British settlers.[footnoteRef:31] [31:  Harrison and Rose, “Chapter 7 Intangible Heritage,” 260-262.] 

These laws and policies can therefore be seen as an expression of the UK’s discernment of heritage, the connection point of their ICH with the tangible remains from the past. Therefore, while Smith and Waterton are undoubtedly correct when they note that there seemed to be a tightening of AHD in England against the idea of ICH after the 2003 Convention (or more specifically against passing laws pertaining to the embodiment of heritage) it is also true that an important element of ICH was being recognised and protected in the UK at the same time: the discernment of heritage.[footnoteRef:32] [32:  Smith and Waterton, “‘The Envy of the World?”, 291-292.] 

Welsh Devolution: Evolution and Divergence
Welsh Devolution in 1998 and more importantly the Government of Wales Act 2006 occurred at a key moment in the history of the development of protections for the discernment of heritage in the UK. The 2006 Act included the granting of powers in relation to planning and development, and the historic environment.[footnoteRef:33] At this time the setting of heritage assets had not yet been defined, nor had any of the key guidance notes been drafted. This meant that from 2006 Wales could develop its own policy approach and definitions in relation to heritage. The changes that have emerged can appear subtle but belie a more profound divergence in how ICH is conceived of in both national contexts. Three key instances of this divergence are discussed below. [33:  United Kingdom, “Government of Wales Act 2006” (2006), see also Paul Belford, “Politics and Heritage: Developments in Historic Environment Policy and Practice in Wales,” The Historic Environment: Policy & Practice 9, no. 2 (March 28, 2018): 105.] 

The first example is seen in the Welsh Government’s historic environment service (Cadw) version of Conservation Principles, which was produced in 2011. This document states that it is based on EH’s 2008 publication of the same name, and there are many similarities. However, there is a small but important difference in how the Cadw document understands what heritage is when compared to EH’s document. In paragraph 2.1 of the Cadw document, the historic environment is defined in tangible terms as archaeological sites and historic buildings. However, a historic asset is described in the following, striking terms: “Any part of the historic environment to which people have given a distinctive historical association or identity is considered here to be an historic asset.” It goes on to describe the significance of a historic asset as encompassing the values people give it.[footnoteRef:34] By contrast at the equivalent point the EH document describes a “place” as follows: “Any fixed part of the historic environment with a distinctive identity perceived by people can be considered a place.”[footnoteRef:35] The EH document implies that the historic environment already has a distinctive identity that is perceived by people. The Cadw document emphasises that it is people who give an element of the historic environment a distinctive identity, in a clear parallel with Smith’s view that it is people who make heritage based on their value systems and culture.[footnoteRef:36] [34:  Cadw, Conservation Principles for the Sustainable Management of the Historic Environment in Wales (Cardiff: Welsh Assembly Government, 2011), 10.]  [35:  Drury and Mcpherson, Conservation Principles, 21. ]  [36:  Smith, Uses of Heritage, 3, 54-56.] 

The second can be seen in how the definitions of setting have diverged in both nations. As has been noted above, in England, the initial definition set out in EH’s Conservation Principles in 2008 included reference to past and present relationships, implying a broader understanding of what is entailed in the concept. However, this was soon dropped, and the current definition adopted in England. The Cadw definition of setting provided in their version of Conservation Principles started at a similar point as EH’s and defined setting as: “The surroundings in which an historic asset is experienced, its local context, embracing present and past relationships to the adjacent landscape.”[footnoteRef:37] However, when Cadw released their own guidance on setting in 2017 the definition was expanded: [37:  Cadw, Conservation Principles, 38.] 

The setting of a historic asset includes the surroundings in which it is understood, experienced and appreciated, embracing present and past relationships to the surrounding landscape.[footnoteRef:38] [38:  Cadw, Setting of Historic Assets in Wales (Parc Nantgarw: Welsh Government, 2017), 2.] 

In one sense, this definition is articulating more or less the same concept as the definition in England. However, the inclusion of the clause “embracing present and past relationships to the surrounding landscape” emphasises that experiencing a historic asset is more than merely seeing it, but a matter of understanding its historic context and how this is reflected in the surrounding landscape. Once again, it emphasises the role of people and their intangible cultural history, in determining what it is that they experience as heritage, whereas the English definition assumes that the heritage is already there to be experienced. 
While divergences in how heritage is understood can be clearly seen between England and Wales, it is also the case that these policy developments simply reflect differences in how each nation approaches their discernment of heritage. The effect of how the policies are applied in each nation is similar, in restricting development within the setting of heritage/historic assets. The only difference that might occur is that land would be considered to form part of the setting of a historic asset in Wales due to past historical associations, may not, under similar circumstances, be considered to form part of the setting of a heritage asset in England, due to how the term is defined. In other words, there is a difference in how they are choosing to protect elements within their landscapes, but not in what they are doing.
The third example, however, may be the first example of a law passed within the UK to protect elements of ICH which would comprise the embodiment of heritage. The Historic Environment (Wales) Act 2016 was a consolidation exercise, bringing together several functions related to the historic environment into a single act. However, it also included a requirement for ministers to maintain a list of historic place names, and to make those place names available through local historic environment records.[footnoteRef:39] Belford noted that this element of the act was included to secure the support of Plaid Cymru, the Welsh nationalist party.[footnoteRef:40] The inclusion of this requirement has resulted in an interesting policy being developed. If a property owner applies to their local authority to change the name of their property, before determining the application Welsh local authorities must now search the list of historic place names to see if the property had a historic name. If it does, the authority is instructed to “encourage” the owner to either retain the name, or to consider changing it to the historic name, as appropriate. No guidance is provided on what would occur should an owner refuse. These requirements are set out in a statutory guidance note on the use of historic environment records issued by Cadw.[footnoteRef:41] There is no equivalent law or policy in England for historic place names. [39:  National Assembly for Wales, “Historic Environment (Wales) Act 2016” (2016).]  [40:  Belford, “Politics and Heritage: Developments in Historic Environment Policy and Practice in Wales,” The Historic Environment: Policy & Practice 9, no. 2 (March 28, 2018): 112.]  [41:  Cadw, Historic Environment Records in Wales: Compilation and Use (Cardiff, Wales: Welsh Government, 2017), 18.] 

This requirement crosses beyond the discernment of heritage, to endorsing a particular embodiment of heritage. It is not merely identifying culturally significant spaces that should be protected from change. It is also seeking to identify and protect a certain way of naming places, which in turn becomes a way of understanding them. By doing this Wales has become more aligned with the aims of the 2003 Convention. The key driver for this was the influence of the nationalist party Plaid Cymru.
Discussion, Analysis and Conclusion
The register of historic place names seems to have contributed to renewed interest in protecting Welsh place names. However, far from being seen as a means of preventing the loss of Welsh place names, several recent articles have appeared arguing that they are under increasing threat, arguing that more should be done.[footnoteRef:42] In response, some English news outlets argued that campaigners were trying to ban the use of English place names in Wales.[footnoteRef:43] This conflict over which culture has the right to name elements of the landscape reflects a wider trend noted by Aykan, who found that ICH designations often foster division and nationalism, rather than promoting shared understanding across nations.[footnoteRef:44] [42:  BBC News, “Historical Place Names Bill Is Rejected by AMs,” BBC News, March 15, 2017, sec. Wales politics; Rhys Jones, “Welsh Place Names Are Being Erased – and so Are the Stories They Tell,” The Conversation, February 2, 2023.]  [43:  See for example James Tozer, “English Place Names Could Be BANNED in Wales,” Mail Online, April 21, 2023.]  [44:  Bahar Aykan, “‘Patenting’Karagöz: UNESCO, Nationalism and Multinational Intangible Heritage,” International Journal of Heritage Studies 21, no. 10 (May 15, 2015): 949–61;] 

This risk, that the ratification of the 2003 Convention would result in divisiveness, may be behind the hesitation the UK has in ratifying it. In a response to a question in Parliament in 2009 as to why the UK had not moved to ratify the 2003 Convention, Barbara Follett, the Under-Secretary of State for Culture, Media and Sport at the time, made the following, prescient response, after noting that the Government valued the spirit of the convention: 
However, we are wary of legislating on such a sensitive matter as culture, especially in an area such as intangible heritage which, by its very nature, is difficult to define. Ratifying the convention and setting out strict definitions of what our intangible cultural heritage is, and might be, could be constricting and controversial. For example, there are issues surrounding languages and dialects in the devolved Administrations and in Cornwall.[footnoteRef:45] [45:  Hansard, “25 Jun 2009 : Column 1042,” publications.parliament.uk/ (UK Parliament, 2009), https://publications.parliament.uk/pa/cm200809/cmhansrd/cm090625/debtext/90625-0019.htm.] 

Despite this hesitancy England and Wales have, through their respective discernments of heritage, been highlighting and protecting specific spaces, buildings and objects which are important to the intangible expression of their culture since the early 20th century. Smith, Harrison and others have pointed out that this process of setting places apart as “heritage” is political, and implicitly privileges elite tastes and existing power structures.[footnoteRef:46] The selection of tangible elements through the discernment of heritage does not, however, dictate what traditions, behaviours, or understandings are most appropriate in those spaces. It may, through the AHD postulated by Smith, exert pressure, but it does not legally dictate or define which embodiment of heritage is most valuable. It is here that the 2003 Convention has the potential, in certain contexts, to be problematic: it could make the implicit, explicit. Legally denoting a particular tradition as meriting safeguarding could be seen as effectively stating that this tradition is more valuable than those not chosen, and could open a new pathway for the expression of AHD. Aykan has even highlighted how nations have used ICH designations to claim certain cuisines in Asia, leading to international conflicts.[footnoteRef:47] [46:  Smith, Uses of Heritage; and Rodney Harrison, Understanding the Politics of Heritage (Manchester: Manchester University Press in association with the Open University, 2010).]  [47:  Bahar Aykan, “The Politics of Intangible Heritage and Food Fights in Western Asia,” International Journal of Heritage Studies 22, no. 10 (August 25, 2016): 801.] 

In a context such as the UK’s, which contains four nations, each with distinct language traditions and troubled histories, there is clear potential for the application of the 2003 Convention to result in conflict, even with the designation of seemingly innocuous traditions. The embodiment of heritage connects directly with people’s lived experience, through language, cuisine, and beliefs, which is why it is emotive, and may explain the attraction of nationalist movements of using ICH for political ends, as can be seen by Plaid Cymru’s promotion of the register of place names.
Understanding the two processes of ICH, the discernment and embodiment of heritage, shows how the UK has been actively managing an important aspect of ICH for many years. Viewing these processes of ICH through the divergence of English and Welsh heritage policies and laws has shown how Welsh nationalist elements value the embodiment of heritage as important to inculcating a sense of nationhood. This may in turn explain the UK’s hesitation in pursuing policies and laws which relate to the embodiment of heritage, given its constitutional structure. Finally, it also helps to explain why the ratification of the 2003 Convention could be problematic in the UK. Therefore, understanding the distinction between the discernment and embodiment of heritage is a powerful tool with which to analyse how states interact with ICH through their laws and policies.
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