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Specialist Employment Law

Task 1

1. Explain the reasons in favour of more employment regulation and the role played by the tribunal system in enforcing employment law (AC 1.1, 1.2, 1.3)

(1.1)
The tribunal system dates back to 1964 when they were known as ‘industrial tribunals’, (Belton, 2022). Originally, tribunals used to deal with appeals by employers opposing training levies. However, since then tribunals have become a place whereby employees can dispute the treatment from their employers. 

Since the need for tribunals has changed, so has employment regulation.  Employment regulation has been introduced to prevent discrimination in the workplace (Daniels, 2019). Views in favour of employment regulations are:
· Regulation brings the balance of power between employees and employers
· It is a deterrent for employers who exploit the workforce
· To protect minority groups and to promote and encourage equality
· To provide Trade Unions with legal support
· It makes the UK a country of choice for workers with high standards of employment regulation						(Belton, 2022) 

The aims and objectives of employment regulation is to make employment a fairer process which benefits the employees alongside the employers. In opposition, there are views that employment regulations are negative:
· Regulations could raise unemployment levels and slow down economic growth
· Employers will incur greater costs and make the UK less competitive in the global market
· Regulations could act as a deterrent for investors
· Reduces opportunities for employment amongst minority groups.
(Belton, 2022)
The positives of regulation make employment a fairer, more inclusive and an equal playing field for employees and employers. As workers become more selective about employment, they look for positives within an organisation such as equal opportunities and a diverse workforce. Employees also want to have rights representation if there are employment issues. The school of thought that opposes employment regulation, can prevent change which is needed in an employee centred market. The Equality Act 2010 (Daniels, 2019) has prevented discrimination with regards to employment and has given more rights to the employee.

(1.2)
Civil law is the term given whereby one party (claimant) sues another (respondent) for some form of compensation. The level of proof required in civil courts is ‘on the balance of probabilities’, (Taylor, 2021).

In the UK, Employment Tribunal handle claims brought by an employee, against an employer which relates to a period of employment of the termination of employment (Suff, 2022). Employment tribunals can hear over 80 types of claims ranging from unfair dismissal to whistleblowing. They have the capacity to hear ‘breaches of the Working Time Regulations 1998, and the National Minimum Wage rules’, (Taylor, 2021). 

An employment law tribunal was intended to be an alternative to the traditional court system and is heard by three people (a judge and two lay members) to provide a fair approach (Belton, 2022). However, today, it is common to have a case heard by a judge alone. 

The law of contract and statute law govern the employment relationship, disputes are dealt with by a civil court or by an employment tribunal. However ‘most statutory rights can only be enforced in a tribunal’, (Suff, 2022). Disputes heard in an employment tribunal are:
· Unfair dismissal
· Wrongful dismissal
· Discrimination
· Equal pay
· Deductions from wages
(Suff, 2022)
Whereas the following are heard in a civil court:
· Accidents at work
· Restrictive covenants
· Contract claims for non-payment of wages
· Wrongful dismissal claims and other contract claims
(Suff, 2022)

The civil court system is hierarchical in structure which allows for an appeal to a higher court to be made. If an appeal is required from an employment tribunal it is, 

taken to the Employments Appeals Tribunal (EAT) and then to the 		Court of Appeal, or in Scotland, to the Court of Session. Appeals 		from the Northern Ireland industrial tribunals go directly to the Court 		of Appeal. 							
(Taylor, 2021)

(1.3)
Prior to the commencement of a claim, there are steps that a claimant should follow which, according to the CIPD, are:
· Checking time limits for bringing a claim 
· Participating in the employer’s own dispute resolution procedures, such as a grievance. 
· Checking that the Acas Code of Practice on discipline and grievance and procedures has been followed.
· Contacting Acas for voluntary ‘early conciliation’ to see if there’s potential to resolve the dispute.
· Getting a ‘conciliation certificate’ which shows that the Acas help did not reach a settlement.
(Suff, 2022)

If these steps have been met then the claimant will be able to pursue a claim. The claim form (ET1) should be submitted to the employment tribunal (Daniels, 2019). This must be made within a 3 month period of the incident occurring. Once the tribunal has received the ET1 form, the claim is logged and they send a copy to both Acas and the respondent. The respondent will also receive an ET3 form. The respondent has 28 days to respond to the ET3, if there is no response (and the time has lapsed) the case will still be listed and the respondent will lose their right to take part in the proceedings.

Once these forms have been issued and both parties are aware of the intended proceedings they can enter into the Early Conciliation process. The aim of this is to reach a settlement prior to the tribunal. The agreed settlement will usually consist of a financial remedy, or reinstatement in some cases (Daniels, 2019). When both parties have made an agreement through Acas, a COT3 form confirms the outcome of the Early Reconciliation and then the case is removed from the Employment Tribunal. The COT3 form prevents either party from following any further issues relating to the case. 

There is another option in which a claim can be settled prior to an Employment Tribunal which is Judicial Mediation. The process follows the submission of the ET1 and ET3 forms. A judge decides if the case could be settled via mediation rather than tribunal. Both parties are led by a specially trained Employment Judge who facilitates in getting both parties to reach a settlement. If this fails, the case proceeds to a full hearing. 

The first stage would be a Preliminary hearing to address points that need resolution prior to the full hearing. At this point a Judge could strike out a claim with little chance of success (Daniels, 2019).

At the full hearing, evidence is presented and witnesses are heard followed by a majority verdict. It is the role of the judge (and lay persons) to decide who has won and what remedies are to be issued. This information will be given both orally and in writing. 						



2. Explain: 
(a) the major statutory rights employees have in relation to pay, time off and 
     working time and,
(b) the major family-friendly employment rights (4.1, 4.2, 4.3, 4.4).

(4.1)
Both workers and employees are people who have entered into a contract of employment. A worker is defined as:

An individual who works under a contract of employment or works 		under any contract where that individual agrees to personally 		perform work or services for another party
									(Daniels, 2019)

An employee is defined as an ‘individual who has entered into or works under a contract of employment’, (Daniels, 2019). 

With regards to making a claim, employees are entitled to bring about any type of employment claim. However, workers do not have the same rights to claims as employees and are limited to claims of unfair dismissal, redundancy etc. (Belton, 2021).

Since April 2019 there is a statutory right for all workers to receive a written statement of pay either prior to payment or at the time of payment (Daniels, 2019). Employers are legally required to issue documentation of pay. The statement of pay must include information such as hours worked (section 8 Employment Rights Act 1996). Deductions can lawfully be made from pay where authorised by a) the contract b) legislation or c) agreement in writing. However, the deductions cannot be made retrospectively. 

Statutory Sick Pay is a legal requirement for an employer to pay when an employee is sick from work (Daniels, 2019). SSP is paid according to the following rules:
· The period of sickness has passed 3 days (waiting days)
· The sickness lasts for longer than 4 days (continuously)
· Average earnings of at least equal to the lower earnings limit
· This should be paid on days that the employee would normally work
· This should be paid for a maximum term of 28 weeks within 12 months
· Can have linked periods of sickness (treated as 1 period) if the gap between them is 8 weeks or less
· Medical suspension pay (normal salary for up to 26 weeks if employed over a month).

(4.2)
Under the Working Time Directive a worker cannot work more than 48 hours a week (on average). This average is normally calculated over a 17 week reference period. However, a person can choose to opt-out of the 48 hour week and can therefore work beyond this threshold (UK Government, 2020). 

The WTD also entitles workers to 4 weeks annual leave a year. However, the UK gives workers 5.6 weeks/ 28 days leave which is beyond the requirements of the WTD. Unless otherwise stated, the commencement of the working entitlement for leave is day one of employment. 

Workers are entitled to a 20 minute break for every six hours worked. They are also entitled to 11 hours rest within a single 24 hour period with 24 hours rest in any 7 day period (UK Government, 2020). 

Young workers (16 – 18) are entitled to a continuous 30 minute rest break for work that lasts for longer than 4.5 hours. A daily rest of 12 hours and a weekly rest of 48 hours (Daniels, 2019). 

(4.3) 
Under the ERA 1996, expectant mothers are entitled to time off for maternity and antenatal appointments regardless of hours contracted (Daniels, 2019). 

In the UK maternity leave allowances are divided into two types; Compulsory leave (2 weeks) and Statutory Maternity Leave (up to 52 weeks) (Suff, 2021). Statutory Maternity Pay is paid for up to 39 weeks as follows:

· 90% of average weekly earnings (before tax) for the first 6 weeks
· £151.97 or 90% of average weekly earnings (whichever is lower) for the following 33 weeks. 						
(UK Government, 2022)
Women who do not qualify for SMP should be able to claim Maternity Allowance which is another state benefit payable for 39 weeks. 

The ERA also entitles and employee to the benefits of the terms and conditions of their contract (e.g. pay increase, annual leave) as if they were still in work. As there is no break in employment, the accrual of continuous employment will continue. 

Women who under 26 weeks leave, will have the right to return to the same job that they left before they went off (Suff, 2021). They will also be entitled to any improvements in terms and conditions (such as a pay increases). Where the employee has taken over 26 weeks leave and, for some reason cannot return to the same role, she will be entitled to return to a different, but still suitable, job with the same terms and conditions.

Paternity leave is only available to eligible employees and to be eligible you must: been in continuous employment with that employer for 26 weeks, be the father of the child or be the spouse or partner of the child’s mother and there’s an expectation that the employee would be a carer of the child (Suff, 2021).

Paternity is one period of two weeks or two periods of one week leave which is at the discretion of the person. The rights to return to the same job is the same as for maternity leave.

Adoption leave is up to 52 weeks statutory leave which is split into 26 weeks of Ordinary Adoption Leave and a further 26 weeks Additional Adoption Leave. Employees have the same rights to return to the same job or be offered another appropriate job. 

Other family friendly legal rights are 
· Shared parental leave
· Parental leave
· Time off for dependants 
· Parental bereavement leave 

(4.4) 
A flexible working request may be an option to allow a better work-life balance. The request may be to a) reduce or vary working hours b) reduce or vary days of work c) change the working location (McCartney, 2021).

To be eligible for a flexible working request, the employee must be a) employed b) worked in the organisation over 26 weeks and c) must not have made request within the previous 12 months. The employer must notify the employee of the outcome within 3 months of the request (unless both parties agree to a different time frame). The results from the employer could be one of the following; to accept the application, to trial the flexible working request or reject the request. The rejection must fall under one of the following reasons:
· the burden of additional costs
· detrimental effect on ability to meet customer demand
· inability to reorganise work among existing staff 
· detrimental impact on quality
· detrimental impact on performance
· insufficiency of work during the periods that you propose to work; or
· planned changes
(Suff, 2021).

3. Evaluate the key concepts around: 

(a) Discrimination law in recruitment, selection and employment (AC 2.1)
(b) Equal pay (AC 2.2).

(2.1)
In 2010 the Equality Act replaced over 9 significant pieces of discrimination legislation and 100 pieces of minor legislation.  The EqA was created to simplify a complex area covering discrimination. Within the Act, there are nine protected characteristics (covering the areas in which discrimination can occur) (Daniels, 2019). There is still legislation to protect part-time and fixed-term workers which is not covered by the EqA. The EqA protects employees, workers, job applicants and ex-employees and potential employees.
 
According to UK Government (2015) the 9 protected characteristics are:
· Age 
· Disability 
· Gender reassignment – proposes to, starts or has completed a gender reassignment process 
· Marriage and civil partnership 
· Pregnancy and maternity 
· Race – colour, nationality and ethnic or national origins 
· Religion, religious or philosophical belief 
· Sex 
· Sexual orientation 
(UK Government, 2015)

The EqA 2010 also covers different types of discrimination:
· Direct;
· Associative; 
· Perceptive;
· Indirect;
· Harassment;
· Victimisation
· Discrimination arising from disability 
· Failure to make reasonable adjustments
(Daniels, 2019)

Direct discrimination is ‘where an employee is treated less favourably than someone else on the grounds of a protected characteristic’, (Daniels, 2019). These are quite rare types of cases as they are blatant and obvious. In the case Moyhing v Barts and London NHS Trust (2006) Moyhing, a male nurse, was chaperoned by a female member of staff while conducting an ECG on a female patient (as it involved intimate contact). However, a female conducting the same procedure on a man did not have to be chaperoned by a male staff and member therefore Moyhing argued that this was direct discrimination on the grounds of sex. The Employment Tribunal felt that there was differential treatment, but that it was not detrimental to Moyhing. Upon appeal in the Employment Appeals Tribunal, this was overturned. The EAT stated that there is no justification for direct discrimination regardless of whether it was detrimental or not. 

Associative is a form of direct discrimination. It is whereby someone is treated less favourably because they associate with someone who has a certain protected characteristic (excluding marriage, civil partnerships, pregnancy and maternity). 

Perceptive discrimination is another form of direct discrimination. It is the idea, or perception that someone is part of a protected group. An example of this could be a perception of sexual orientation due to the way in which they dress or look (Daniels, 2019).

Indirect discrimination is where the discriminatory act is applied to all. An example of this is illustrated in Williams-Drabble v Pathway Care Solutions Ltd (2005). The organisation introduced a new shift pattern which included Sunday working. Williams-Drabble was a Christian and the new shift pattern meant that she could no longer attend her Sunday church service. Williams-Drabble resigned from her post and claimed indirect discrimination on the grounds of religion. The employer could not justify why she needed to work a Sunday and therefore she won her case. 

The EqA 2010 defines harassment as:

	Unwanted conduct related to a relevant protected characteristic, which 	has the purpose or effect of violating an individual’s dignity or creating 		an intimidating, hostile, degrading, humiliating or offensive environment 		for that individual.							
(Daniels, 2019)

Harassment applies to protected characteristics (excluding pregnancy, maternity, marriage and civil partnership). The term harassment is given to the ‘behaviour that creates an offensive environment’, (Daniels, 2019). An example could be office banter directed at a homosexual colleague. A heterosexual employee could find this offensive despite being a third party to the situation. This could constitute to harassment even if the employee was not offended.

Harassment can be measured as a single event or even a series of events as in Strathclyde Regional Council v Porcelli (1986). Porcelli was subject to a series of degrading treatment, suggestive remarks and keeping information from her. This was deemed as direct sex discrimination and harassment over a series of events (Daniels, 2019). 

With harassment, it is also worth noting that there is a disclosure of a ‘hypersensitive claim’ (Belton, 2022). This means that a judge can effectively kick out the claim from court due to the person being deemed as hypersensitive. 

Victimisation is the act of penalising an employee for exercising their legal rights under that EqA. If the employer suspects (or knows) that the employee intends to 
a) Bring about proceedings relating to an alleged discrimination
b) Has supplied evidence in relation to a discrimination claim
c) Done anything else in relation to discrimination legislation
d) Stated that someone has committed and act that would contravene discrimination legislation.
e) And the person is treated less favourably resulting this.

These are deemed ‘protected acts’, (Daniels, 2019). To determine whether victimisation has taken place, the treatment must be compared to a person who has not carried out a protected act. If the treatment of the person is different, then there has been a case of victimisation. 

Discrimination arising from disability is whereby someone is treated unfavourably due to their disability or from something arising as a consequence of a disability. This can also link to the failure to make reasonable adjustments. If a person is disabled and an employer fails to accommodate to their specific needs this could put them at a significant disadvantage to employees who do not have a disability which amounts to discrimination.

(2.2)
The EqA 2010 also covers to equal pay which gives the right for men and women to be paid the same rate for like for like work, work that is deemed equivalent in a job evaluation or for work of equal value. To bring an equal pay claim the claimant must point to a comparator. This person is someone of the opposite gender who has more favourable terms and conditions when doing work which is deemed equal (Cotton, 2021). 

To defend an equal pay claim, the employer must be able to demonstrate that the person making the claim and the comparator are not conducting ‘like work’ or a job evaluation has been conducted and the work is not deemed as ‘equivalent’ or of ‘equal value’ to that of the claimant. The defender can also claim that the gap in pay is due to another factor (which they would have to evidence) which is not related to gender (Daniels, 2019). 

K and others V Tesco Stores Ltd (2021) the European Court of Justice confirmed that Tesco shop workers can rely directly on European Law to compare themselves to distribution centre workers for the purposes of an equal pay claim. 

From 2017 employers who have over 250 employees must file a report detailing their gender pay gap. This information must be compiled from the payroll data which includes calculations to show the costings. 

Equal pay is now a legal right thanks to the introduction of the National Minimum Wage 1999. The NMW or National Living Wage for people over 23 years old (UK Government, 2022) is the basic rate of pay that people can be paid according to their age or if they are an apprentice. From April 2022 the rates are:

	NLW
	£9.50

	21-22 Rate
	£9.18

	18-20 Rate
	£6.83

	16-17 Rate
	£4.81

	Apprentice Rate
	£4.81


(UK Government, 2021)

If an organisation fails to pay the basic rates, the Government announces the shortfalls that have been made, which could be damaging to the reputation of an organisation. 
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Task 2

You are a stand-alone HR Officer working for ABC limited. The organisation has three sites with a total workforce of 19 people. All of the sites are within 20 miles of each other.  It has been decided to close one site for financial reasons.  At the site earmarked for closure, there are 5 members of staff who have all been employed for three years or more. The managing director has asked you for advice. Please provide email responses covering the following:

(a) Outline when and how the staff from the closed site can be moved to work at another site.
(b) Explain briefly the main requirements of individual redundancy consultation.
(c) If the site was not closing and had been taken over by a competitor, summarise the main requirements of a service provision change in relation to TUPE (3.1,3.2)

(a & b)
(3.1)
Dear Managing Director,

I’ve assessed the situation with regards to moving staff from one site to another and have the following information for you. There are several ways in which you can move staff. Firstly, if the employees have entered into the contract of employment as a ‘mobile’, member of staff, then you could offer work at another site as their current site location will be closing (Daniels, 2019). As the sites are situated 20 miles apart, this would not be deemed an unreasonable request. 

However, in the case Bass Leisure Ltd v Thomas (1994) the employee was asked to move to another depot which was situated 20 miles away. Thomas refused due to family commitments (despite having a mobility clause in her contract). She resigned after a trial period and claimed a redundancy payment. The EAT ruled that she should be paid as it was not deemed a reasonable request. Although a contract may have a mobility clause, it needs to be a reasonable option for the individual. This might be an option to move the location of the staff depending on personal circumstances.

Alternatively, if there’s no mobile clause in the contract, you could implement a change amending the terms to a mobile role or to change the location of work. There are three options when implementing a change to a contract:
I. Obtain agreement from employees to amend the contract
II. Unilaterally change the contract without employee consent
III. Fire and rehire
(Bottomley, 2021)
The first option is the best option for staff relations and for the organisation and this should be discussed under meaningful consultation. 

The second option is very risky and could bring ABC into a tribunal situation as was the case in Rigby v Ferodo (1988) where the employer cut wages by 5% and Rigby did not agree to the change but continued to work for a year. He claimed that he had lost £30 a week during the year and the House of Lords decided that there had been a breach of contract and Rigby was entitled to claim the shortfall in full. 

The third option should only be used as a last resort, but it is an option. If correctly implemented, the employees could be dismissed from the old contract and rehired on a new one with no loss to the employee (which would mean that there would be a reduced chance of legal action). However, this could have reputational repercussions (Bottomley, 2021). 

My advice would be to try and move employees under a mobility clause (if there is one) and if this is a reasonable option with personal circumstances taken into consideration. If there is no mobility clause then I would advise implementing a change, ideally with the consent of the employees. If this is not possible, as a last resort, I would recommend the fire and rehire option.
To be able to bring upon redundancies within an organisation, a position can only be deemed redundant under one of the following reasons
1. The fact that the employer has ceased, or intends to cease, to carry on the business for the purposes for which the employee was employed. 
2. The fact that the employer has ceased, or intends to cease, to carry on that business in the place where the employees were employed. 
3. The fact that the requirement of that business for employees to carry out work of a particular kind, or for employees to carry out work of a particular kind in the place where they were employed, has ceased or diminished or is expected to cease or diminish. 
(Daniels, 2019)

[bookmark: _GoBack]Due to ABC being in a predicament which satisfies the criteria found in point 3, there would be justification to be able to bring in redundancies. As the employees have been in post they would be entitled to redundancy pay. If the employees are of the ages 41 – 64, they will be entitled to 1.5 weeks pay for each year of employment plus notice pay. If the employees are aged 22 – 40 then they will accrue 1 week pay for each year of employment plus notice pay. If the employee is under 21 then they will be entitled to 0.5 weeks pay for each year of service plus notice pay.

(a) If the site was not closing and had been taken over by a competitor, summarise the main requirements of a service provision change in relation to TUPE (3.1,3.2)

(c) 
(3.2)
Furthermore, if you would rather sell the site on as a business then the Transfer of Undertakings (Protection of Employment) may be an option. TUPE would apply here as you have a growing concern business to sell which would continue as a business entity, with no changes, other than the owner (Daniels, 2019). The business, with employees, could be sold as an entity and the employees would legally transfer to the new business owner under TUPE.

An automatic transfer principle is the sale of the business, with employees, effectively making the ‘buyer stepping into the shoes of the seller’, (Daniels, 2019). 

The benefit of this to yourself would be that you would sell the site and you would not have the concern of the employees for that site as they would move with the sale of the business. If the employees did not agree to this then it would effectively be classed as a resignation from the employee. 

However, if you were to follow the process of TUPE then a full consultation would be required. The consultation would involve employee representatives, who would require the following information:
· The reason for the transfer and when it is expected to take place
· Implications for the employees
· Measures the employer expects to take in relation to the employees
· Measures that the buyer expects to take in relation to the employees.

If an organisation fails to carry out a consultation then there would be joint liability on yourself as the seller and the buyer. The penalty for this is up to 13 weeks’ pay as compensation.

Please contact me if you would like to proceed with any of these suggestions,

Regards

Michelle								
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