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The introduction of equity in England and Wales stems back to the issues and struggles the common law system of justice faced. It is described that the United Kingdom (UK) had long struggled to ensure common law principles were applied fairly. Therefore, the introduction of equity was an essential step to the development of law, since equity has the power to achieve justice while not replacing the UK’s foundations (Griffin, 2021). This essay will be intended on evaluating the development of equity in the 21st century. By considering key aspects such as: common law, common law remedies and issues they imposed, the development of equity over the years and the position of equity in relation to trusts. 

[bookmark: _Int_QcceytMd]To begin, common law has its origin from custom and precedent. Custom refers to unwritten rules that were adopted by the legal system and considered as norms to determine a ruling for a specific case based on the given society (Duxbury, 2017). Whereas precedent refers to the method of courts ruling out a decision on a specific case, based on previous rulings on previous cases that have similar aspects to them and require similar legislation (LexisNexis, 2024). These customs, precedents and rulings of courts have been determined and declared by judges of the common law system (ICLR, 2018). Risen from the legal reforms of King Henry II in the 12th century, it was considered and known as “common” as it was used and practiced simultaneously across the country. Essentially, the position of common law is that judges have been given the responsibility to ensure that the law remains side by side with current societal conditions and that the development of common law is judge-made. Common law can change, depending on the subjectiveness of judges and drastic changes in society (The Supreme Court UK, 2019). 

[bookmark: _Int_PrdUaKbB][bookmark: _Int_t8ijKj6y][bookmark: _Int_IN0YDAfP]In the past, damages were the only possible remedy provided by common law courts. Common law provided damages as a remedy for a claimant's loss in a case for the inadequate or non-performance of defendants in a contract. Damages were awarded with the intention to compensate the defendant of a given case and to restore their deprived position as much as possible or to the point where it can be considered as if the wrongdoing had never occurred (Connellan et-al, 2022). For instance, in the case of Robinson v Harman (1848) where the claimant brought an action to the courts for damages. The case illustrates an issue between the claimant and the defendant, where misinformation was presented about the defendant’s ownership of title in a property. Due to the fact that the defendant had a portion of the title not title absolute, a lease presented for the claimant resulted in the claimant's loss. Subsequently, the claimant received damages as a remedy for his expenses and loss of bargain. On the other hand, damages under common law often proved as an inadequate remedy as damages tend to not be helpful or efficient in a subject matter that can be considered as unique or irreplaceable. For instance, in the case of Wrotham Park v Parkside Homes (1974). Moreover, damages would also not be efficient in the event where damage or harm would remain as continuous or apparent to an individual (CILEx Law School, 2018). Within its roots, common law may impose the issue of being uncertain due to the nature of rulings with the use of precedent. Balganesh (2022) presents the idea that the common law system holds uncertainty with rulings due to the reliance on precedent and that the analysis of each case has the potential to make court rulings unpredictable. No matter the case, each judge can have their own subjective opinion and can interpret and apply the law differently, which inevitably may cause uncertainty. Therefore, the development of equity was needed in the 21st century to eliminate the narrowness the common law remedies presented. Such narrowness would cause issues regarding the rapid development in technology and societal changes (Malleson, 2018).

[bookmark: _Int_WFPT6H1y]Due to the nature of common law and the main issue it imposed on justice within the UK. The development of the Court of Chancery and ultimately, equity as we know it, became an important decision to make as unequitable decisions were carried out due to the rigid procedures of the common law court (Munir, 2024). The beginning principles of equity stem back to the case of Earl of Oxford (1615), where the case establishes that the Court of Chancery should not interfere with legal procedures created by the common law court’s judgement. Eventually, this rule led to an unjust imprisonment and the defendant sought relief from the Court of Chancery, but was inevitably refused since they cannot overturn judgements made by common law courts, essentially to a certain degree making the Court of Chancery pointless. As a result, the case then affirmed the separation of law and equity, establishing a precedent that would guide future disputes or relations between the branches of the legal system. Gbolagunte (2015) refers to equity as the concept of fairness within justice and that the creation of equity was to fulfil any inadequacy and inflexibility the common law courts presented. Through the creation of equity, came a number of equitable maxims that are recognised as foundations for courts in the UK. Such maxims govern how courts must apply equity while retaining the unique ability of allowing or restricting the exercise of legal powers in certain cases. Such maxims are as follows: Equity follows the law, one who comes to equity is assumed to come with clean hands, delay defeats equity, equality is equity, equity looks to the intent rather than the form, and equity acts in personam (Pearce & Stevens, 2002). Moreover, since the maxims are of old age. They prove how adaptable and efficient they are by how society and the law in general has changed over the years (Watt, 2023). 

[bookmark: _Int_s1cK3m2k][bookmark: _Int_KONRCkc7]The advancement of equity can be identified from the introduction of The Judicature Acts of 1873 and 1875. According to UK Parliament (2019), The Judicature Acts of 1873 and 1875 was created, most importantly, to abolish the previous higher courts and to establish a new Supreme Court of Judicature that consists of the High Court of Justice and the Court of Appeal. With the High Courts of Justice adopting the role of hearing serious criminal and civil cases, it was split even further into divisions so that each division can become its own specialty and therefore, deliver the best service possible (Courts and Tribunals Judiciary, 2024). On the other hand, the Court of Appeals are the highest court that of any court in England and Wales and that is due to the fact that they govern and deal with any appeals brought up by other courts. The Court of Appeal is also divided into both criminal and civil to ensure that specialists are appointed to specific cases. With this, the idea of equity impacted the legal system by allowing the highest court possible to overrule other courts and with this, to ensure fairness in judgement (Courts and Tribunals Judiciary, 2024). According to UK Parliament (2024), the beginning of the Court of Chancery stems back to the 15th century when the Chancery division officially became its own distinct court, and the Lord Chancellor could officially provide remedies to an unfavourable decision made by strict common law courts. With regards to equity in the modern day, the Court of Chancery is the main court in the judicial system that developed the idea of equity and currently delivers equity to the general public in fields such as business, property and land (Courts and Tribunals Judiciary, 2024). 

[bookmark: _Int_CWUZPtg6][bookmark: _Int_ULrUAi6i][bookmark: _Int_1sOPOfzh]With the introduction of the Judicature Act 1873-75, the fusion of equity and common law allowed the development of equitable remedies. Such remedies serve the purpose of fulfilling any inadequacies the common law remedies presented. For instance, Hayton & Mitchell (2005) lists the equitable remedies: injunctions; specific performance; damages awarded in addition to, in lieu of injunctions and specific performance; rescission; and rectification. Moreover, Hayton & Mitchell (2005) also refer to the idea of equitable remedies as a controversial issue as it holds both positives and negatives in practice. It is stated that on one hand, equitable remedies are a negative since by law they must be capable of being observed by the court, a defendant from a given case must be capable of following the order made, and a court cannot interfere with an equitable remedy if it does not seem reasonable to do so. In addition, an equitable remedy can cost a lot for both the defendant and the courts if constant supervision is required. This principle had been represented in the case of Ryan v Mutual tontine West Minister Cambers Association (1893), whereby considering costs and the extent to which the claimant wanted the supervision, was inadequate and therefore courts declined the specific performance. To continue, Hayton & Mitchell (2005) on the other hand stated that equitable remedies are a positive since they can be applied very broadly, flexibly and directly. Since they can be applied broadly, equitable remedies are to be a more efficient way of providing remedies since they are not held back to remoteness of damages or causation in a given case. Equitable remedies are to be considered flexible as they are not tied down to rigid precedent procedures, and the courts can use their own discretion when granting an equitable remedy. For instance, Burrows (2002) explains that equitable remedies are always discretionary and that discretion on its own is a great positive in comparison to common law remedies. In terms of discretionary, the courts have the ability to choose to apply equitable remedies where they seem appropriate. This is done so that, if a claimant is seeking specific performance, although by law the claimant can apply for one, it is the court’s rightful opinion to decide whether it would be appropriate for a specific performance to be granted or not, establishing equity and fairness in judgement. Lastly is the fact that equitable remedies are direct. According to Birks (2000), equitable remedies involve directly addressing an issue and solving the problem from the cause rather than awarding damages. Although awarding damages may cause contemporary relief for the defendant, the issue could potentially arise again in the future. Therefore, the development of equity, and more specifically specific performance, is needed in such examples to remove the issue's cause and prevent it from happening again. 

[bookmark: _Int_x3Nb4Um3][bookmark: _Int_Scbw4KzV]Alongside property, business and land. The Court of Chancery, in the modern-day, also deals with disputes over trusts (UK Government, 2019). Mowbray et al (2000) in the book of Lewin on Trusts describes the idea of a trust as the accumulation of responsibilities passed onto another person, known as the trustee, with the intention to be accountable and responsible for the division of benefits to the beneficiaries. The term settlor refers to the person who holds the asset in title absolute and they are the person who may wish to create a trust, inevitably creating a trustee and beneficiary. With regards to the role of trusts in England and Wales, Moffat (2005) describes that trusts are a way in which an individual can enjoy a multitude of powers, rights and privileges the same way a settlor can, but without a number of consequences. Furthermore, since the fact that trusts are mainly in relation to property and contracts. They ensure a level of protection with regards to asset distribution for the settlor and with this, a settlor can avoid certain risks, such as lawsuits or matrimonial claims. In order to create a trust, a person must prove their capacity. The Mental Capacity Act (2005) presents principles that must be applied to all cases where one is creating a trust to ensure that a wrongdoing is not committed. For instance, Section 1 describes that when a settlor creates a trust, it must be assumed that they have the mental capacity to know what they are doing, unless it is proven otherwise. Furthermore, a settlor must not be treated as if they do not have capacity if they make an unwise decision; all decisions made by courts using this act must be for the soul intention to benefit the settlor as much as possible, and finally, any decision carried out using this act must not affect the settlor to the point where they are abstained from their personal rights and freedom of action. In addition, Section 2 describes when a person might fall under the category of not being mentally capable of creating trust. It is stated that during the time of the act's usage, anyone who applies for a trust must not have any impairment of the functioning of their mind and if such impairment reflects negatively on their day-to-day life, where they cannot make decisions for themselves, under section 2, courts can void any trust created. Although it is safe to assume that a minor and a person who has a mental disability can be considered as individuals who lack capacity, under section 2(3), courts cannot assume a person has the lack of capacity due to their age, appearance or any behaviours they are excreting. Although principles of equity can be identified in such acts, it might not always do its job. For example, in the case of Special Trustees for Great Ormond Street Hospital for children v Rushin (2000), where a trust had been voided due to the mental incapacity of the settlor. This case suggests uncertainty with regards to the principles of the Mental Capacity Act (2005) and that the result of equity with regards to trust might be flawed. On the other hand, equity is beneficial for trusts as it allows protection for settlors, trustees and beneficiaries. For instance, LexisNexis (2024) describes the idea of a Fiduciary Duty as a set of principles that must be followed by trustees to ensure safe management of assets. It is described that duties such as loyalty and prudence are highly looked after in trustees by settlors, in order to avoid conflicts in interest. Moreover, the aspect of ‘good faith’ is important as it shows the intention that a trustee cares for the beneficiaries and their interest in the asset. Through this, settlors are protected as beneficiaries have a set of rights that, if broken, can lead to enforcement or punishment for both settlors and trustees. Finally, although there is no exact act or section that may govern the principles of fiduciary duties, the Trustee Act (2000) establishes the idea that a trustee must act in accordance with beneficiaries. Moreover, LexisNexis (2024) underlines that disclosure of information is the primary right of a beneficiary. It is described that, if requested, a beneficiary has the right to access information of a trust and with the involvement of equity, beneficiary rights ensure that people who may not have direct access and involvement of a trust, can be treated fairly and accordingly by law. 

[bookmark: _Int_ruVO3P2f]In conclusion, equity in the modern day holds great value for individuals that may not always have control over a given situation. For instance, beneficiaries with regards to trusts or harsh judgements of common law courts. Equity delivers the idea that all people must be treated fairly, and it is granted the power to retract and manipulate certain judgements due to a unique case. The roots of equity stem back to previous centuries, which show how effective the practice and principles are on a given society. Essentially, it does not matter if it is the 19th or 21st century, equitable principles are proven to be efficient, regardless of the society. Moreover, equity is universally respected and respective of the law through equitable maxims such as, equity must follow the law. Although it can change judgements of certain courts, it still believes that legislation is above itself.
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