Free Movement of Goods – Questions

1. How significant is market access to the application of Art 34?
Market access for importers is a very important factor but it is not an overarching principle that dictates the application of Art 34.  First, Art 34 is wider than issues of market access.  Second, in the context of selling arrangements, impeded market access can be used to identify a different impact in fact so that the measure is within Art 34.  A different impact in law will be another reason for bringing the selling arrangement within Art 34.  Finally, “other rules that restrict market access” is a new category of indistinctly applicable measure along with rules on selling arrangements and those on product characteristics.

2. To what extent does Art 34 apply to restrictions imposed by private individuals?
Traditionally, Art 34 was taken to apply to measures by Member States.  A wide approach was adopted to include public bodies and semi-public bodies.  In Commission v France, the Member State was in breach for its serious and persistent failure to remove the disruption caused by private parties.  The most recent development is from Fra.bo SpA.  Here measures adopted by a private company resulted in that company being in breach of Art 34.  The reasoning was based on the “legislative and regulatory context” in which the company operated.  This meant it restricted free movement in the same way as a measure by a Member State.  This was a limited form of horizontal direct effect.

3. Why was the Cassis approach too wide and in need of refinement?
[bookmark: _GoBack]The Cassis approach was based on the Dassonville formula, which is extremely wide – making it easy to find a breach.  The Dassonville formula did not make a distinction between national rules that apply to imports only and rules that apply irrespective of origin.  So, in Cassis, the Dassonville formula was used to apply to indistinctly applicable measures to find a prima facie breach.  The problem was that if found a prima facie breach even when the national rules simply imposed an equal burden on imports and domestic products.  For example in cases like Cinetheque and Torfaen, there was a prima facie breach.  However, the rules in those cases simply reduced the overall volume of sales but the impact was no greater for importers than domestic producers.  It was felt that such national rules should have been outside Art 34.  On that basis, the CJ signalled a change in approach in Keck.
