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Lock, Bear Scotland and other holiday pay cases
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The ECJ’s decisions in Williams and Lock

In Williams & Others v British Airways Plc the ECJ held that pilots’ holiday pay entitlement under the Aviation Directive (2000/79/EC) should not be limited to basic salary but must correspond to “normal remuneration”. This means that pilots should be entitled to holiday pay in respect of:
 
• Remuneration that is linked intrinsically to the performance of tasks which they are contractually obliged to perform.
• Payments that relate to their professional or personal status. This would include payments relating to a worker’s seniority, length of service or professional qualifications.
 
Although Williams concerned the Aviation Directive and not the Working Time Directive (2003/88/EC), the ECJ ruled that the same principles apply to each.
 
In the subsequent case of Lock v British Gas Trading the ECJ applied its earlier decision in Williams to the Working Time Directive. It held that holiday pay under the Working Time Directive cannot be calculated based on basic salary alone where a worker’s remuneration includes commission determined with reference to sales achieved. If commission is not taken into account, the worker will be placed at a financial disadvantage when taking statutory annual leave, since no commission will be generated during their holiday period. In such circumstances, the worker might be deterred from exercising the right to annual leave, which would be contrary to the Directive’s purpose.
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The effect of Williams and Lock on UK law

The Working Time Regulations (“WTR”) 1998 provide that a worker must receive a week’s pay for a week’s holiday, using the concept of a week’s pay set out in sections 221 to 224 of the ERA 1996, with a small modification. The difficulty is that the definition of a week’s pay differs depending on the circumstances:
 
• No normal working hours. If the worker has no normal working hours, a week’s pay is calculated according to section 224 as an average of all remuneration earned in the previous 12 working weeks. This includes any bonuses, overtime, commission etc. 
• Normal working hours. Generally, a worker who has “normal working hours” will have their week’s pay calculated with reference to those normal hours. This usually means basic salary, disregarding any overtime hours (except guaranteed, compulsory overtime) and without any additional bonuses, commission payments, overtime premiums or allowances (section 221, 222, 223 (3) ERA 1996). For employees with normal working hours whose pay varies, either by reference to the hours worked or the amount of work done, a week’s pay is calculated using the employee’s average remuneration over the previous 12 working weeks. However, bonuses and commission will not always fall into the category of remuneration that varies with the amount of work done. Variable elements are only included if it can be said that pay varies with the amount of work done (such as piece work), rather than with the success or otherwise of that work. 
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The EAT considered how overtime and certain travel-related allowances should be treated for the calculation of statutory holiday pay provided for by the Working Time Directive, in the light of Williams and Lock. The EAT held that:
 
• Article 7 of the Working Time Directive requires normal remuneration (that is, pay which is “normally received”) to be paid during periods of holiday. Payment has to be made for a sufficient period of time for it to qualify as “normal”. Where there is a settled pattern of work, it should be easy to identify normal remuneration. Where there is no settled pattern, it is appropriate to use an average taken over a reference period determined by national legislation.
• There should be an intrinsic or direct link between the payment claimed and the work a worker is required to carry out. Where overtime is required, it would be perverse to hold that the resulting overtime pay was not intrinsically or directly linked to the work. Therefore, Article 7 requires non-guaranteed overtime (that is, where the employer is not obliged to provide the overtime, but the worker is obliged to work it if requested) to be paid during annual leave. The position regarding voluntary overtime is less clear.
 
The “normal remuneration” approach, as described above, has now displaced the ERA 1996 definition of a week’s pay for the purposes of calculating statutory holiday pay under the Working Time Directive (that is, the four weeks of annual leave under regulation 13 of the WTR 1998), at least in respect of employees with normal working hours. This has led to the unsatisfactory consequence of there being a distinction between holiday taken under regulation 13 (for which the week’s pay provisions of ERA 1996 are essentially obsolete) and regulation 13A (for which they can still be used).
 
It should be noted that the position as regards employees without normal working hours has not changed, since their holiday pay is calculated in line with the “normal remuneration” approach under section 224 of the ERA 1996.
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Implications for calculating holiday pay
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Following the EAT’s decision in Bear Scotland and the Court of Appeal’s decision in Lock, statutory holiday pay derived from the Working Time Directive must be calculated in accordance with the tests laid down in the ECJ case law, whereby holiday pay is based on pay that is normally received and must include:
 
• Payments linked intrinsically to the performance of the tasks which the worker is required to carry out under their contract of employment.
• Payments which relate to the worker’s professional and personal status.
• An amount to reflect the contractual results-based commission a worker ordinarily receives 



The ECJ tests return us to two types of case:
 
• Cases where there is a settled pattern of work. In such cases, normal remuneration is easily identified, as it is pay which is normally received. Payment has to be made for a sufficient period of time to justify the label “normal”. The EAT did not specify what period of time would be regarded as “sufficient”.
• Cases where there is no settled pattern of work. In such cases, average remuneration should be calculated over an appropriate reference period, determined by national legislation. The EAT did not comment on the 12-week reference period set down by section 221 - ERA 1996.

What should now be included in holiday pay under the Working Time Directive?

[bookmark: co_anchor_a872134_1]Commission?
Yes. The ECJ in Lock ruled that commission must be included as it was intrinsically linked to the performance of tasks under the worker’s contract. Mr Lock’s pay during holiday periods generally included commission earned on previous sales (which was paid in arrears), but he suffered a financial disadvantage after the holiday as a result of not having earned commission during that time. The ECJ ruled that his holiday pay must include an element to offset this disadvantage. While the calculation is left up to national courts to determine under national law, it must be based on average commission earned “over a reference period which is considered to be representative” (
 
On remittal, an employment tribunal subsequently held that words should be read into the WTD to allow for the holiday pay of a worker in Mr Lock’s position to include a commission element.

British Gas subsequently appealed.
 
In October 2016, the Court of Appeal dismissed British Gas’ appeal. 
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Following the EAT’s decision in Bear Scotland (and conjoined cases), it is clear that “non-guaranteed” overtime (should also be included in leave taken under the Working Time Directive, as it is required by the employer and therefore intrinsically or directly linked to a worker’s work 
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What about voluntary overtime?
Voluntary overtime (where there is no obligation on either side) was not dealt with definitively by the EAT in Bear Scotland, and so the position is less clear. However, it is possible that tribunals will interpret voluntary overtime as forming part of normal remuneration if a settled pattern has developed over a sufficient period of time to justify the label of “normal” pay.
 
This was the conclusion of the employment judge in Neal, a case in which the worker was not contractually obliged to work overtime if asked by the employer. The fact that Mr Neal might have volunteered to perform tasks outside his contractual hours did not mean that his performance was no longer “intrinsically linked” for the purposes of the Williams “normal remuneration” test. Although Neal was initially joined with the other cases in Bear Scotland, it settled before the hearing, and so the EAT did not have to expressly determine whether voluntary overtime should be included in holiday pay.
 
It should be noted that, at first instance, the tribunal in Fulton found that overtime that the workers could refuse on reasonable grounds should be included in the calculation of statutory holiday pay. The tribunal found that the fact that, theoretically, the workers could have refused the overtime if they had reasonable grounds did not mean that the components of pay were any less intrinsically linked to the performance of the tasks set out in the contracts. The EAT did not comment specifically on this finding, although it appeared to accept that compulsion is not necessary for there to be an “intrinsic link”.
 
In the light of Bear Scotland, therefore, employers should not assume that all voluntary overtime will be excluded from the calculation of statutory holiday pay under regulation 13 of the WTR 1998. Indeed, there have already been some cases on this particular issue which have found that voluntary overtime should be included in the calculation.
 
In Patterson v Castlereagh Borough Council   the Northern Ireland Court of Appeal held that there is no reason in principle why voluntary overtime should not be included in the calculation of statutory annual leave. It will be a question of fact for the tribunal whether voluntary overtime should count as normal remuneration in a particular case. However, the decision should be read with a degree of caution as the court did not hear full argument from the parties on the main point of principle in the case.
 
 
[bookmark: co_anchor_a499554_1]In Brettle v Dudley Metropolitan Borough Council ET/1300537/16 an employment tribunal held that voluntary overtime should be included in the calculation of statutory holiday pay (regulation 13 leave only) where council workers regularly worked overtime on the basis that it was part of their normal remuneration. Working overtime one in every four or five weeks was considered regular enough for these purposes 
Does overtime have to be regularly worked in order to be included?
This is something of a grey area, although the first instance decisions in Brettle considered this in the context of voluntary overtime. According to the EAT in Bear Scotland, in order to be included in the calculation of holiday pay, workers will need to show that payment has been made for a sufficient period of time to justify the label “normal remuneration”. Indeed, this was the basis of the tribunal’s decision in Butt v Avdel UK Ltd  where the tribunal found that his overtime pay was normally received and so justified being included in his holiday pay calculation. This would suggest that isolated occasions of working overtime do not count. However, in the absence of guidance about what is a “sufficient period”, this would need to be decided on a case-by-case basis. In addition, this is difficult to reconcile with the ECJ’s decision in Williams. Unfortunately, the Northern Ireland Court of Appeal did not consider this issue in Patterson.
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Bonuses are potentially one of the biggest grey areas and are likely to give rise to some creative arguments in future litigation. On the one hand, bonuses are generally intrinsically linked to performance of some element of the worker’s contract (it is rare to see a bonus that is entirely unrelated to past or future services, although a Christmas bonus paid equally to all staff, regardless of service, might qualify). On the other, is it right to say that an annual discretionary bonus is within the scope of “normal remuneration”?
 
If annual bonus is to be included, it also throws up the additional problem that anything shorter than a 12-month reference period will not be sufficiently representative. An employee may well run an argument that the reference period prescribed by the ERA 1996 should not be relied on.
 
Some commentators take the view that, provided the bonus received is unaffected by the taking of holiday, the worker will already have received the relevant bonus payment in respect of the period of holiday and will not be entitled to more However, bonuses (especially discretionary bonuses) are often linked to performance and there is a risk that a worker who takes less holiday may perform better over the year and achieve a higher bonus. It may be possible to make some creative changes to the terms of bonus schemes to reduce the future cost.
 
Where a bonus is based solely on company performance, there is a strong argument that, provided there is no financial disincentive to taking holiday, the principles set out by the ECJ in Lock are not engaged.
 
The Court of Appeal in Lock, considered whether a salaried banker who receives a large results-based bonus in March should have an amount referable to that bonus in his summer holiday pay? However, the court declined to answer the question, making it clear that “nothing in this judgment” was intended to answer that question. 
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Tips and service charges are something of a grey area. Case law suggests that a tip counts as remuneration under the week’s pay provisions of ERA 1996 if it is paid through the employer’s payroll (as with tips paid via credit card), but not if the customer pays it in cash or if it is handled by a troncmaster, because in that case it is not paid by the employer.
 
It is possible that the same logic would be applied to the calculation of normal remuneration under the WTD using the principles derived from Williams and Lock, and that tips paid directly to staff or through a troncmaster would be excluded. However, this point has not been addressed in case law and could be arguable either way.
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What is the correct reference period for averaging pay?

The ERA 1996 uses a reference period of the last 12 working weeks to calculate pay where necessary (for example, in cases where the worker has no normal working hours, or has normal working hours but their pay varies according to amount of work done or the time of work). It is now not clear if that is the appropriate reference period to comply with the Working Time Directive.
 
There is no simple answer, but to comply with the decisions in Lock and Williams the reference period must be a representative normal period, in other words, one which reflects normal working. The Advocate General in Lock suggested 12 months. The ECJ did not take that suggestion forward, but ruled that holiday pay must correspond to the worker’s “normal remuneration” and it is for the national court to work that out by taking an average over a reference period that is “considered to be representative”.
 
The issue was not taken much further by the EAT in Bear Scotland. It stated simply (drawing on the Advocate General’s Opinion in Williams) that where there is no normal remuneration, an average taken over a reference period determined by the Member State is appropriate (paragraph 44). It did not comment directly on whether the 12-week reference period in section 221(3) of the ERA 1996 met this test, although this can be implied from the judgment, which did not overturn the tribunal’s finding in this regard.
 
The Court of Appeal in Lock chose not to address the issue. It is hoped that the Supreme Court will address the issue should British Gas be granted leave to appeal. In the meantime, tribunals will have to approach this question on a case-by-case basis and may choose a different reference period depending on the circumstances. It is arguable that if commission or overtime payments fluctuate widely during the year (for example in the case of casual and seasonal workers), a 12-week period may not be representative.
 
Arguably, if the 12-week period set out in the ERA 1996 is not representative in a given case, it is not inconceivable that tribunals would find a way to read words into the WTR 1998 to enable a more appropriate reference period to be substituted. However, it should be noted that this has not happened so far. 
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[bookmark: co_anchor_a167801_1]Do these rules apply to the 5.6 weeks holiday under WTR or just the four weeks under the Working Time Directive?

Four weeks, according to the prevailing view of the courts, most recently the EAT Bear and the Court of Appeal in Lock. The issue has also been explored in a recent line of cases concerning sickness absence and holiday in both the ECJ and EAT.
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Does the employer have to pay commission, overtime or bonus for the first four weeks of the year, or the last? If it is neither of those, should it be four weeks chosen by the worker, or by the employer?
 
In Bear the EAT suggested (albeit in obiter comments) that it is for employers to choose which type of leave is taken when (that is regulation 13 leave or regulation 13A leave).
 
The EAT took into account the fact that an employer has an inherent right to direct when holiday is taken within a leave year (Regulation 15). It follows that employers can direct when regulation 13 holiday should be taken. In addition, holiday under regulation 13A is described as “additional leave”, suggesting that the dates of it should be the last to be agreed on during the course of a leave year. It seems that this will be the default position, although it could be varied by agreement.
 
It should also be noted that, if the reference period for working out average pay is 12 months rather than 12 weeks, the peaks and troughs in commission or overtime will be evened out and so the choice of which four weeks to choose becomes much less of an issue.
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Historical liability for unlawful deductions

There is a new statutory limit on retrospective unlawful deduction from wages claims, which applies to claims presented on or after 1 July 2015 – claims can now only go back 2 years as opposed to 6 years previously.
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Bear Scotland: what is a “series of deductions”?

The ability to claim historical underpaid holiday by bringing an unlawful deduction claim based on a series has, in some circumstances, been curtailed by the EAT’s judgment in Bear Scotland, in particular the decision on what forms part of a series and when a series may be broken. The EAT found that in order to establish a “series”, there needs to be a factual and temporal link between the elements in the series. It set out its reasoning in relation to the temporal link only and concluded that:
 
• Underpaid holiday pay cannot be claimed as the last in a series of deductions where more than three months has elapsed between deductions. The EAT considered that the existence of a statutory limitation period of three months in the ERA 1996 means that any gap of more than three months has the effect of breaking the series. This limits the scope for many workers to bring claims for underpaid holiday pay stretching back to previous holiday years.
• It is for employers to determine which type of leave (that is, regulation 13 or regulation 13A) is being taken. Therefore, in the absence of an agreement to the contrary, employers can determine that the four weeks of Working Time Directive holiday is taken first, with the “additional” leave being the last to be agreed on (and presumably taken) during the holiday year.
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Probably not, but this is a grey area, and it was not explicitly dealt with in the EAT’s judgment in Bear Scotland.
 
For the time being, therefore, an employer that wants to protect itself from future claims and minimise the likelihood of any retrospective claims will need to consider ending, rather than interrupting, the series of deductions. This could be achieved by starting to pay Working Time Directive holiday pay correctly, and continuing to do so. Workers would need to bring a claim within three months of the last salary payment from which a deduction had been made. Provided the employer does not then start making the unlawful deductions again, any worker who has not brought a claim will be time-barred from doing so (leaving aside any argument for granting an extension of time; 
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[bookmark: co_anchor_a56942_1]Can workers bring civil claims to avoid the three-month time limit?

Probably not. In most cases of non-payment or underpayment of wages the worker (or former worker) has the choice of bringing an unlawful deductions claim or, if the three-month time limit has passed, a debt claim in the civil courts. The reason the civil route is available in those cases is because the worker is claiming sums which are due under the contract of employment, over which the civil courts have an inherent jurisdiction.
 
Claims for underpayment of statutory holiday pay do not involve a claim for sums due under the contract as such. Rather, the sums are due by virtue of a statutory right in the WTR 1998, which Parliament has decided should be enforced in the employment tribunals, subject to a three-month time limit. However, unlike such payments, contractual holiday pay can be sued for in the courts, as well as in the employment tribunal, where it would be subject to a six-year limitation period under the Limitation Act 1980”.
 
Is income tax payable on arrears of holiday pay?

Yes. HMRC takes the view that arrears of pay are “earnings”. This position is likely to extend to arrears of holiday pay, even if paid under a settlement agreement or pursuant to an order or a court or tribunal, and whether paid before or after termination of employment. HMRC would be likely to challenge any attempt to treat the payment as a termination payment (whereby only the excess over £30,000 would be taxable).
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Probably not. In an unlawful deductions claim, an employment tribunal may award a sum that it “considers appropriate” to compensate the worker for “any financial loss sustained by him which is attributable to the matter complained of”. In theory, this could allow a successful claimant to recover interest on their award. However, in practice it is unlikely that workers will be able to point to actual financial loss flowing from the failure to pay holiday pay at the correct rate.
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Employment tribunal practice directions on amending claims

On 11 December 2014, practice directions were issued by the Employment Tribunals of England and Wales and Scotland relating to holiday pay claims. The two practice directions allow claimants to amend previously presented holiday pay claims to add further complaints that have accrued or arisen after the presentation of the original claim, if the new claims could not have been included in the original claim. Any application to amend the claim will then be considered by a judge in accordance with the usual principles for amendment.
 
This is designed to assist with case management and means that, where there are instances of ongoing underpaid holiday pay, claimants will not need to incur additional tribunal fees by submitting a fresh tribunal claim for each unlawful deduction, where there is or may be a gap of more than three months between deductions.
 
 
The practice directions were updated on 27 March 2015. The following minor changes are of note:
 
• The removal of the requirement for the application to set out the basis of the complaint.
• The introduction of a provision allowing an employment judge to accept an application, even if it does not meet the requirements of the direction, if the application explains the non-compliance and why it would be in the interests of justice to accept it, and the judge considers that it would be in the interests of justice to do so.
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