What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did these amendments change the law in this area for the better?
Partial defences were three defences that were established by the Homicide Act 1957 (HA), Diminished Responsibility, acting in response to a suicide agreement, and provocation. They were first introduced to avoid the death penalty, but today a partial defence to murder is important because it avoids the mandatory life sentence that must be given to defendants who commit murder. There were many issues with the Homicide Act 1957 and because of these issues the Act was amended by the Coroners and Justice Act 2009 (CJA) (Galappathie & Jethwa, 2018). Diminished Responsibility comes under S2(1) of the Homicide Act 1957, amended by S.52 of the Coroners and Justice Act 2009. Diminished Responsibility is a partial defence to murder when the defendant argues they should not be held liable for their actions due to their mental functions were diminished or impaired during the crime. If the defendant is successful in using Diminished Responsibility it reduces murder which is a mandatory life sentence to manslaughter which is a discretionary sentence. The term Diminished Responsibility was first heard in the case of Kirkwood V HM advocate [1939]. Diminished Responsibility was introduced to the HA because of the ‘very narrow’ definition of insanity under the M’Naghten Rules (Taylor, 2018). 
In S.2(1) of the HA it stated ‘Where a person kills or is a party to the of another, he shall not be convicted of murder if he was suffering from such an abnormality of mind (whether arising from a condition of arrested or retarded development of mind or any inherent causes or induced by disease or injury) as substantially impaired his mental responsibility for his acts and omissions in doing or being a party to a killing. Diminished Responsibility was introduced to the HA because of the ‘very narrow’ definition of insanity under the M’Naghten Rules (Taylor, 2018). Under the M’Naghten Rules a defendant must establish the defence of insanity, or they are presumed sane and accountable for their actions. (Nathan & Medland, 2018). Since the introduction of Diminished Responsibility in the HA medical science had progressed considerably, it was from this change that the Law Commission (LC) drew up an improved definition to Diminished Responsibility. Law Commission described the original definition as ‘badly out of date’ and believed that changing it to the new definition would give it flexibility for future changes in diagnostic practice (Commission, 2006).
‘The new definition of the defence of diminished responsibility is still found in S.2 of the HA, but the provisions were amended by S.52 of the CJA’ (Taylor, 2018). The defence of diminished responsibility can only be used by the defendant if four elements are met. The first element is ‘the defendant suffering from an abnormality of mental functioning’. This was a more updated definition compared to the HA ‘abnormality of mind’. A mental functioning abnormality provides an explanation for the defendant’s behaviour if it causes or is a significant factor in the defendant performing that behaviour. It can also be seen in the case of R v Bryne [1960] who murdered and mutilated a young girl staying in a hostel, he was unable to control ‘irresistible impulses’ which he emphasised he ‘could not control’. Lord Parker defined abnormality of the mind as ‘a state of mind so different from ordinary human beings that the reasonable man would term is abnormal’ (CPS, 2022). This validates how the CJA has improved Diminished Responsibility, it reflects changes in society over the past few decades. It also covers a wider range of recognised medical conditions compared to the HA.
The second element of Diminished Responsibility is ‘a recognised medical condition’, which is an updated definition of S.2 of the HA  ‘arrested/retarded development’. It aims to provide clearer expert testimony from psychiatrists and psychologists and allow sufficient flexibility for the development of the new defence in line with medical understanding and practice. This can be seen in the murder of Katie Rough, who was five years old when she was murdered by a fifteen year old teenage girl who cannot be named for legal purposes. The teenage girl thought Katie was a robot and smothered her to death before cutting her with a Stanley knife. The defendant was sentenced for manslaughter due to Diminished Responsibility, as she was suffering from psychosis a recognised medical condition (Gayle, 2017). If this happened when the death penalty still existed, the teenage girl could have been put to death because mental health and mental conditions were not recognised to the extent it is today. Whereas now under the CJA, psychosis is a medically recognised condition and can be treated instead of punished. This is further proof that the changes made by the CJA in regard to Diminished Responsibility are for the better.
The third element of Diminished Responsibility is ‘a substantial impairment of mental ability’, under S.2 of the HA ‘the matter that had to be substantially impaired was the defendant’s mental responsibility for acting as he did (Ormerod & Laird, 2021). After it has been determined that the defendant suffers from a medical condition that has resulted in an abnormality, it must be further demonstrated that the abnormality significantly harmed the defendant’s mental capacity in one of three ways. These include ‘to understand the nature of his conduct, to form a rational judgement or, to exercise self-control’. In addition, the use of the word ‘substantial’ indicates that it is not necessary to demonstrate that any one of the three mental abilities has been substantially impaired. The abnormality need only cause the defendant to be significantly impaired in one of these three ways, not all of them (Child & Ormerod, 2021). This could be referred back to the murder of Katie Rough mentioned above. The teenage girl could not understand the nature of her conduct, as she thought Katie was a robot.
The fourth and final element ‘provides an explanation for the defendants acts and/or omissions in killing’. The fourth requirement, which was added by the CJA requires the jury to evaluate the circumstances surrounding the defendant's crime. If the jury finds that the abnormality was a major factor when the defendant committed the crime, then the defence will be available. Therefore, it is not necessary to demonstrate that the defendant's abnormal mental functioning was the only factor that contributed to the murder. The defence can still be used because the defendant may have killed for other reasons. Nevertheless, the abnormality must be a significant component (Herring, 2016). The defence should fail if the defendant's mental state had no effect on their behaviour, such as when they would have killed regardless of their medical condition (CPS, 2022).
On an appeal from a murder charge, diminished responsibility is used as a defence. In most cases, the medical condition must have been mentioned in the initial trial before it can be used as a defence in the appeal hearing. However, if there have been advancements in medical opinion since, the courts will be more willing to accept new evidence regarding diminished responsibility (Laver, 2023). 
A defendant cannot use Diminished Responsibility if they are intoxicated and murder someone, unless they have a recognised medical condition. This can be established in the case of Hendy [2006] where the defendant killed a stranger whilst intoxicated. The court overturned the original murder conviction because the defendant had brain damage and a psychopathic disorder. Using Diminished responsibility, the defendant was charged with manslaughter instead. Alcoholism is now classed as an abnormality of mental functioning as it is now considered a recognised medical condition. This can be further seen in the case of R V Wood [2009], the defendant was an alcoholic who had been heavily drinking with another group of alcoholics that he befriended. The defendant woke up one night to find the victim attempting to preform oral sex on him, he attacked the victim with a meat cleaver killing him. Four psychologists agreed that Wood's had at least six of the elements needed to justify an alcohol dependency diagnosis. (Casemine, 2023).
Not only does the CJA enable people with alcoholism to have an increased chance of pleading Diminished Responsibility, but it also supports women who suffer domestic violence. Rights of Women responded to the Law Commissions Consultations Paper 173 regarding partial defences to murder. They stated, “apart from some problems, the partial defence of Diminished Responsibility works well for women with mental health issues”. However, they agreed with problems that the Law Commission raised on ‘Battered Wife Syndrome’ saying “we are wary of the increasing use of Battered Wife Syndrome in defending abused women who kill” (Rigby, 2004). R V Thornton [1966] is a case where the defendant was convicted of the murder of her abusive husband. The appeal was granted, and the conviction for murder was overturned because the defendant was suffering from Battered Wife Syndrome. The Judge stated that the jury should have been told, in accordance with Morhall [1995], Ahluwalia [1993], and Humphreys [1995], that they could evaluate the defendant's level of control by considering her mental characteristics.

The definition of Diminished Responsibility under the Ha was outdated in many ways, for example the word ‘retarded’ is now socially unacceptable. New changes coming from the CJA updated the key definitions with the new definitions being abnormality of a functioning mind arising from a medically recognised condition. This reflects the progress in medical science, it now covers a wide range of conditions such a psychosis and battered wife syndrome. The case of Katie Rough highlights that the abnormality must have seriously impacted their judgement during the offence. The abnormality of mental functioning must provide an explanation for their defends conduct. Due to the previously mentioned advances in medical science, any advancing medical condition can now lead to re-trial in instances where the defendant believes they are liable for Diminished Responsibility. This shows that the CJA has changed the law regarding Diminished Responsibility for the better.






References

Casemine (2023) R V Wood. [Online] 
Available at: https://www.casemine.com/judgement/uk/5b46f1f82c94e0775e7ef2c1
[Accessed 10th March 2023].
Child, J. & Ormerod, D. (2021) Essentials of Criminal Law. Fourth ed. Oxford: Oxford University Press.
Commission, T. L. (2006) Murder, Manslaughter And Infanticide, London: Home Officer.
CPS (2022) Homicide: Murder and Manslaughter. [Online] 
Available at: https://www.cps.gov.uk/legal-guidance/homicide-murder-and-manslaughter
[Accessed 09th March 2023].
Galappathie, N. & Jethwa, K (2018) Diminished responsibility and alcohol. [Online] 
Available at: https://www.cambridge.org/core/journals/advances-in-psychiatric-treatment/article/diminished-responsibility-and-alcohol/DFD3328A4FBFE8EC95D5DD4CAAF463B1
[Accessed 09th March 2023].
Gayle, D (2017) Teenage girl gets life for manslaughter of Katie Rough. [Online] 
Available at: https://www.theguardian.com/uk-news/2017/nov/24/teenage-girl-gets-life-for-manslaughter-of-katie-rough
[Accessed 09th March 2023].
Herring, J. (2016) Criminal Law. Seventh ed. Oxford: Oxford University Press.
Laver, N (2023) Diminished responsibility and the criminal law. [Online] 
Available at: https://www.claims.co.uk/knowledge-base/court-proceedings/diminished-responsibility-criminal-law/
[Accessed 09th March 2023].
Legislation (2023) Coroners and Justice Act 2009. [Online] 
Available at: https://www.legislation.gov.uk/ukpga/2009/25/notes/division/5/1/2/1
[Accessed 07th March 2023].
Legislation (2023) Homicide Act 1957. [Online] 
Available at: https://www.legislation.gov.uk/ukpga/Eliz2/5-6/11/section/2/enacted
[Accessed 07th March 2023].
Nathan, R. & Medland, S (2018) Pschiatric expert evidence and the new partial defences of diminished responsibility and loss of control. [Online] 
Available at: https://www.cambridge.org/core/journals/bjpsych-advances/article/psychiatric-expert-evidence-and-the-new-partial-defences-of-diminished-responsibility-and-loss-of-control/3D644B3226307E300CD96F298E7ADD1C
[Accessed 09th March 2023].
Ormerod, D. & Laird, K. (2021) Criminal Law. Sixteenth ed. Oxford: Oxford Press.
Rigby, B (2004) RIGHTS OF WOMEN RESPONSE TO THE LAW COMMISSION CONSULTATION PAPER 173, PARTIAL DEFENCES TO MURDER. [Online] 
Available at: https://rightsofwomen.org.uk/wp-content/uploads/2014/10/Partial-defences-to-murder-.pdf
[Accessed 10th March 2023].
Taylor, L. (2018) Elliot & Quinn's Criminal Law. Twelfth ed. Harlow: Pearson Education Limited.


























Legislation 
Homicide Act 1957
S.2(1) Homicide Act 1957
Coroners and Justice Act 2009
S.52 Coroners and Justice Act 2009



Cases
R V Bryne [1960] 2 QB 396
R V Hendy [2006] EWCA Crim 819
R V Wood [2009] EWCA Crim 651
R V Thornton [1996] 1 WLR 1174
R V Morhall [1995] 3 All ER 695
R V Ahluwalia [1993] 96 Cr R 113
R V Humphreys [1995] 4 All ER 1008
Kirkwood V HM Advocate [1939] JC 36

