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This essay seeks to advise Jack, Logan, and Nell as to whether valid contracts
were formed, it will be argued whether each party is liable, or if they are entitled
to damages. Sir Frederick Pollock defined a contract as a promise or set of
promises (Winfield, 1939), along with Collins (2003), who articulates that
contracts are merely a set of legal concepts which analyse the events of economic
transactions and regulate the conduct of the parties. Therefore, a contract is
simply an agreement, that can be formed between two or more parties. It is
important to recognise that any stage of a contract, communication can be orally,

)

or in writing. These obligations are accepted and enforceable in the court of law
(Peel, 2015).

Contracts are meant to be legally binding, with the intention to affect and change
the legal position of the parties involved. Contracts consist of key elements that
include, agreement, consideration, and intention to create legal relations
(Governatori et all. 2018). The agreement will occur when one party accepts an
offer that has been made by another party. The agreement should be clear and
easily executed, ensuring that the law can interpret what one party said or did as
an offer, and if, the other party did or said anything that the law can interpret as
an acceptance of the offer in question (Craswell, 1996). An offer can be
terminated through four main circumstances: acceptance, a lapse of time,
rejection from the offeree, or revocation. Revocation means an offer is withdrawn
by the offeror; it is to be noted that an offer may be withdrawn at any time
before acceptance (McKendrick, 2012). The purpose of consideration is not to
provide evidence of a contract but provide the test that a bargain was concluded
(Chloros, 1968), this is the benefit that both parties gain. A contract will not be
enforceable without the additional proof of an intention to create legal relations
(Hepple, 1970), meaning parties must intend to enter into a legally binding
agreement.

Jack has sent out an invitation to treat, this is merely an indication that he is
willing to enter negotiations but is not yet prepared to be bound (Law Cards,
2004). In the case of Gibson v Manchester City Council [1979], the House of
Lords decided that a response to an invitation to treat does not lead to an
agreement, and that the response is an offer. Jack’s invitation to treat was sent
out as a letter to local musicians, offering a price of five-hundred-pound in-return
for performance at the student union. In the case of Carlill v Carbolic Smoke
Ball Company [1893], it was held that an advertisement containing specified
terms to get a reward constituted a binding unilateral offer. There is where the
offeror alone makes a promise, and this offer can only be accepted once the
offeree has completed performance of the act (Poole, 2016), once the
performance has been made, Jack would be legally obliged to fulfill his offer
(Rose, 2015). However, since Jack has only sent out an invitation to treat, which
is an expression of negotiation, he does not necessarily intend to be bound as
soon as it is accepted by another party (Burrows, 2020). Following the case of
Pharmaceutical Society of Great Britain v Boots Cash Chemists
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(Southern) Ltd [1953], which held that the display of a product in a store with
a price attached is merely an invitation to treat rather than an offer, meaning
Jack has not entered into an agreement at this point. Kate was the first party to
reply to Jack’s invitation to treat, she disclosed that she would be happy to
perform at the student union for five-hundred-pound. Kate’s reply to Jack is
considered an offer, however, Jack has not accepted her offer, he saw that she
had bad reviews, he did not respond. There is currently no valid contract, Jack
does not have an obligation to respond to those who express an interest in his
letter, this was declared in Partridge v Crittenden [1968], that the vendor was
not bound to respond to all individuals that expressed interest in the
advertisement. Therefore, on the 15" of May when Kate arrived at the student
union, Jack was entitled to tell her to leave. The case of Caroline Gibbs v
Lakeside Developments Ltd [2016], gives a reminder that offer, and
acceptance must be met to give rise to the legally enforceable agreement. To
conclude, there is no valid contract between Jack and Kate.

)

Following Jack’s invitation to treat, Logan replied stating that he would be happy
to perform on the 23™ of May, however, his fee would be seven-hundred-and-
fifty-pounds. Jack received Logan’s offer, and accepted these terms in writing, on
the 15t of May via a letter in the post. Logan and Jack have communicated
through postal measures, which have their own rules. The postal rule was
adopted to avoid problems of uncertainty, acceptance takes place as soon as the
letter is validly posted by the offeree (Hashim, 2019). Illustration of the postal
rule was seen in Adams v Lindsell [1818], where the court held that
acceptance through the post is effective, as the offeree can no longer retrieve it.
This circumstance was similarly highlighted in Entores v Miles Far East
Corporation [1955]. Acceptance has now been made, both parties had control
over the agreement (Green and Honkapohja, 1983), and now obligations have
been made to each other, Logan’s obligation is performance and then Jack’s
obligation is payment, this means they are both now in a valid bilateral contract.

On the 23™ of May Logan arrives at the Student Union and is told by Jack that his
services are longer needed. Logan receives full payment of seven-hundred-and-
fifty-pounds but is still dissatisfied as he was expected to make an extra five-
hundred-pounds through the sale of his merchandise at the event. Jack is in
breach of contract, although he has paid Logan in full, he has not fulfilled his
obligation to allow Logan to perform at the student union. However, it is unlikely
that Logan is entitled to damages amounting to five-hundred-pounds, as in the
case of Hadley and Anor v Baxendale and Ors [1854], it was held that only
foreseeable losses or special circumstances mentioned in advance could be
claimed. This means that because logan failed to mention any possible
merchandise sales in the initial contract, along with his ‘expected’ sales amount
not being guaranteed, there is no certainty that this would have happened.
Through duty of mitigation, Jack could also argue that Logan is not entitled to
damages, as innocent parties who have suffered a breach of contract are only
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entitled to damages to cover their losses if they have taken reasonable steps to
minimize the extent of their losses (Finch and Fafinski 2019). As Logan did not
mention he wanted to sell his merchandise at the event he is not entitled to a
payment from Jack. This is seen in Brace v Calder [1895], as the claimant had
failed to take advantage of the opportunity to reduce his losses, and more
recently illustrated in the case of Steele v Robert George and Co Ltd [1942]
where the claimant also failed to mitigate his damages. Jack breached the valid
contract made between himself and Logan, however, due to Logan failing to

)

disclose his possible merchandise sales in the contract he is unable to claim
damages.

On the 12 of May, Jack accepted D] Masons offer to perform at the student
union for one-thousand-five-hundred-pounds, however, he accepted this offer on
the basis that DJ Mason would perform on the 23™ of May without releasing he
was already in a valid contract with Logan to perform on this date. Jack decided
to pay Logan in full, with the intention that DJ Mason’s performance would be
going ahead. However, when DJ Mason arrived at the student union and saw
Logan, he was embarrassed about the situation and only performed for two out of
the three-hours, resulting in DJ Mason breaching his obligations to fulfill his part
of the agreement. This gives Jack the option to regard the breach as a
repudiation of the contract, bringing the contract to an end (Oakley, 1977), and
therefore Jack, the innocent party, would be discharged from any obligation to
pay D] Mason. This was seen in Heyman v Darwins Limited [1942], where the
primary obligations under the contract came to an end through repudiation being
accepted. Jack can argue that DJ Mason failing to perform for the three-hours
that was initially agreed, he has accepted the repudiation from Jack. This would
result in Jack not being legally obliged to pay D] Mason for any of his
performance. The case of Cutter v Powell [1795], illustrated a no completion,
no payment precedent. It is important for Jack to be aware that he may be liable
to pay D] Mason for part performance, a contract may still be enforceable even if
one of the parties does certain acts by which the contract is partly performed
(Law and Martin, 2009). Since D] Mason performed for two out of the three hours
that was initially agreed, this could be seen by the court of law as substantial
performance and would result in Jack still being liable to his contractual
obligations, this was seen in the case of Hoenig v Isaacs [1952]. It is likely
that Jack would be legally obligated to pay D] Mason the full amount of one-
thousand-and-five-hundred-pounds.

After D] Mason left the student union, Jack asked his friend Nell to perform her
regular stand-up comedy routine. The day after her performance, Jack wanted to
show how grateful he was and stated he would pay her two-hundred-and-fifty-
pounds. Due to there not being any discussion of payment before the
performance took place, it is likely that the courts would see this circumstance as
a domestic agreement, the courts will presume that this agreement was not
intended to be legally binding (Stone and DeVenny, 2015). In the case of
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Simpkins v Pays [1955], it was held that irrespective of their social relationship
and informal text, an intention to create legal relations was present. This means
that it is possible to argue an intent to create legal relations is present even
between social circumstances. Nell has another option, following the case of RTS
Flexible Systems Ltd v Molkerei Alois Miiller [2010], the contract was
negotiated ‘subject to contract’ and work began before the final contract was
executed. Therefore, she could argue that due to the time-sensitivity of the
situation that there was no time to discuss payment before the act of

)

performance. This means she could argue that negotiations were not yet reached
to meet agreement before the performance, showing there was an intention to
create legal relations between the parties even though there was no mention of
monetary values.

As previously mentioned, consideration is an essential element within a contract,
and without it, a contract is not valid, and therefore cannot be legally binding.
Professor Ames defines consideration as any act or promise by one party given in
exchange for the promise of another (Beale, 1903). This leads to the presumption
that there is no consideration between Jack and Nell, as there was no promise
between them, especially as Nell did not expect anything in return for her act of
performance. When Jack asked Nell to perform her regular stand-up routine, it
heavily implies that they have worked together in the past, and it is important to
consider that in the court of law, past consideration normally means no
consideration. In the case of Eastwood v Kenyon [1840], it was held by Lord
Denman DJ, who found that the consideration was past and was executed long
before (O'Sullivan and Hilliard, 2012), due to this he decided the consideration
was unenforceable. This circumstance was soon after held in the case of
Roscorla v Thomas [1842], where the courts held that consideration must not
be past. On account of the heavily precedented stance of past consideration
meaning that there is no valid consideration, it is clear to see that there is no
consideration between Nell and Jack, resulting in their agreement not being
legally bound.

To conclude Jack sent out invitations to treat to local musicians intending to find
artists to perform at the student union. The first offer he received from this was
Kate's, after discovering she had bad reviews online, he decided not to accept her
offer, there was no valid contract between them. Jack accepted Logan's offer via
the post, he mistakenly double-booked him with DJ Mason. The valid contract
between Logan and Jack had been breached, Logan received full payment,
however, as he did not disclosure with Jack that he was planning on selling
merchandise at the student union, he was not legally entitled to damages as they
were uncertain. DJ Mason was embarrassed by the double booking, and only
partially performed his contractual obligation, however, it was considered
substantial, Jack is, therefore, obliged to pay DJ Mason in full settlement. Finally,
due to D] Mason's early departure, Nell was asked by Jack to perform her regular
stand-up routine, the conclusion was that the agreement between Jack and Nell
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could be argued that it was an intention to create legal relations, however, due
there being no valid consideration, this agreement is not legally binding in the
court of law, meaning that if Jack decided that retract his two-hundred-and-fifty-
pounds offer, it is in his legal right to do so, legally there would be no breach of
contract.
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