TO: Ada Adebayo

FROM: [Student]

MATTER: Case of Kim Cottrell

DATE: 15 March 2024

Dear Ada, I am writing to inform you of the relevant advice in relation to the case of Kim Cottrell; firstly, actual bodily harm (ABH) is an offence under section 47 of the Offences against the Person Act 1861 with a maximum sentence of 5 years. ABH must be caused by assault or battery, therefore implying that the actus reus must be that assault or battery caused actual bodily harm (Taylor, L. 2018). The Criminal Justice Act 1988 contains the relevant statute for assault; the actus reus of assault is that the victim needs to apprehend an expectation of violence, but this does not mean they need to be afraid (Cremona, M 1989). According to Halsbury's Laws of England (2020), the men's rea for ABH is intent or recklessness; however, the defendant only needs to have the intent to commit assault and does not have to anticipate ABH, highlighted in ' R v Savage, R v Parmenter' (1991).

The minimum sentence for assault occasioning actual bodily harm is a fine, and the maximum is a five-year sentence; this is a very drastic difference; the court decides the sentence by following the guidance set out by the Sentencing Council (2021); there are three offence categories; lesser culpability this occurrs when a defendant did not use a weapon, acted in self-defence, a quick, short assault that was on impulse or when the defendant has a relevant mental disorder or learning disability that is in correlation with the case. Medium culpability results when a non-category A weapon is used, or the defendant has a small role in an offence a group partook in. Finally, high culpability results when a defendant plans or premeditates an offence significantly, the victim is vulnerable (Age, characteristics, etc.), a hazardous weapon was used, the use of strangulation or suffocation was involved, the defendant was leading a group of people, or there was a prolonged period of assault. The level of harm the victim endured is also an aspect when deciding sentencing; in this case, the victim received bruising, which would be a category three harm offence as it is a minor level of physical injury. Kate Cottrell could receive a sentence of a medium-level community order, band b fine or 26 weeks imprisonment due to the category 3, lesser culpability offence and the significant degree of provocation, despite this due to the SRA code of conduct s1.4  (Solicitors Regulation Authority, 2018); it is better not to disclose your expectations to the client unless you are very confident as it may be seen as misleading the client if the result of the case is different to the result you discussed.

Actual bodily harm is an either-way offence; this type of offence can be prosecuted within either the magistrates court or the crown court. The first court appearance will be in the magistrate’s court, and then the magistrates will conclude on whether the case should move to the crown court or if they should keep the case; nevertheless, the defendant can still opt or ‘elect’ to have their trial in the crown court in the presents of a judge or jury (Sharpley, D. 2023). In a study by Herbet, A. (2002), it was found that the main reason defendants would choose the crown court trial is that there is a higher chance of acquittal as people perceive the jury to be fairer and more thorough; the evidence does show that acquittal is higher in the crown court, although they do have more powers and can give out longer sentences, the study did not contain quantitive data, no figures were presented so there is no way of knowing how broad the study was. Since Kim was under the influence of alcohol and grief, the crown court may empathize with her position and grant her a shorter sentence, whereas the magistrates are less empathetic; due to the SRA Code of Conduct section 3.4 (Solicitors Regulation Authority, 2018), you should consider this option and discuss it with your client.

[bookmark: _Hlk162882797]If Kim chooses to plead not guilty, this can result in a lengthier sentence due to evidence that the offence was carried out in a public place, meaning there are most likely cameras, witnesses and evidence of bruising. If Kim pleads guilty, it can be in her best interest due to the Sentencing Act 2020 and there being evidence; you are also obligated to inform her of this due to principle 7 of the SRA principles (Solicitors Regulation Authority, 2019), which indicates you must act in the client's best interest. Bob has also potentially committed an offence under the Public Order Act 1986 c.64. due to being abusive towards Kim in a public place, provoking her to react; it can be argued that if Bob had not committed this offence, in result he would not have been the victim of ABH. If Kim goes against advice and pleads not guilty, the SRA principles (Solicitors Regulation Authority, 2019)  and the Legal Services Act 2007  become tedious to navigate due to having to act with honesty (principle 3) and integrity (principle 4), due to this, you cannot lie to the court and present a non-guilty case or even state the defendant is not guilty; this would be dishonest and push you closer to infracting sections of the SRA code of conduct (Solicitors Regulation Authority, 2018),  for instance, section 1.4, as you would be actively trying to mislead the court and section 2.6 as you could waste the courts time, it is also essential to note section 2.4 presents that you can only put forward anything to the court that is properly arguable, you have to be conscious of what is said and proposed in court. If the sections of the code of conduct discussed are not upheld, it can result in the SRA principles 1 and 2 (Solicitors Regulation Authority, 2019) being breached due to the improper administration of justice not being maintained, which would result in the loss of public confidence in the justice system.

Because Kim is receiving benefits, she is entitled to legal aid if she can bring evidence of benefits (a benefit statement), knows her national insurance number, and has bank statements under the Human Rights Act 1998 section 6. Police should have offered Kim free legal advice or a solicitor when she was taken to the police station by phone call or a face-to-face meeting. However, they failed to comply with their code of conduct and declare her rights under section 6 of the Police and Criminal Evidence Act 1984; this is particularly concerning as if they failed to tell her this, they may have failed to inform her of any of her rights; for instance, the right to food, exercise, medical treatment, breaks and a translator if one is required. The SRA code of conduct mandates a solicitor to inform the court of procedure irregularities (s.2.7), and the trial can have grounds for dismissal due to an unjust trial. Next, the police are within their rights to take Kim's fingerprints without her consent under s.61 of PACE. Since Kim has been granted bail under the Bail Act 1976, it is essential to mention that she is legally required to attend court; under section 6, if she fails to attend court, Kim can face a fine or imprisonment; it is crucial to inform Kim of this, so she comprehends the legal consequences if she chooses not to attend.
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