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ABSTRACT 
This essay critically explores the history of how vulnerable adults have been deprived of their liberty in such institutions as Bedlam. To investigate secure units and the use of Deprivation of Liberty Safeguards (DOLs).To analyse the challenges and possibilities of the application of DOLs for vulnerable adults in care setting.  
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DOLs Deprivation of Liberty Safeguards  
PRC The Peoples Republic of China 
MCA The Mental Capacity Act  
United States of America USA 
UK United Kingdom  
CRDP The Conventions on the Rights of Persons with Disabilities  
EHRC The Equality and Human Rights Commission  
ECHR European Convention on Human Rights 
SCIE Social Care Institute for Excellence 
NHS National Health Service  
WHO World Health Organisation 
CQC Care Quality Commission 
IMCA Independent Mental Capacity Advocate   
LPS Liberty Protection Safeguards 
BIA Best Interest Assessments 

1. 



[bookmark: _Toc47329999]INTRODUCTION 

This dissertation aims to examine the way in which Deprivation of Liberty Safeguards (DOLs) are currently being used for vulnerable adults throughout the care system. The reasons for their use will be investigated and the author will question whether such widespread implementation of them can be justified. In particular, the author will question whether DOLs benefit the care user or are being used as a way of making life easier for care providers. The author will compare countries East and West to compare the way they use the application of DOLs and if there any more beneficial alternatives. The following issues will be considered in depth:
The historical view of abuses and deprivation of liberty, Bedlam and beyond 
The world outlook 
 China 
Finland 
Capacity or no capacity
Legislation which has led to the development of Human Rights and Mental Health Policies
Deprivation of Liberty orders (DOLs)
Case studies
The COVID-19 pandemic
Discussion
Deprivation of Liberty (DOLs), Liberty Protection Safeguards (LPS),  
Recommendations
Conclusion 

[bookmark: _Toc47330000]The historical view of abuses and deprivation of liberty, Bedlam and beyond 

“Liberty means being free to do the things you want to do and live where you want to live. Deprivation of liberty means taking a person’s freedom away. A recent Supreme Court judgement decided that someone is deprived of their liberty if they are both 'under continuous supervision and control and not free to leave'”
 (The Royal Borough of Kingston upon Thames, 2019).

Devlin (2019) records that the most infamous institution in Great Britain is Bethlem Hospital London which started out by monks in 1247 with good intentions to look after the needy and mentally ill believing that a tough regime and the shock of punishment could cure conditions.  They claimed a basic diet and separation from society starved the traumatized part of the psyche and enabled the individual to become themselves again. The nick name ‘Bedlam’ came about from the subsequent 500 years of squalor and abuse of patients. Little is known of Bedlem during the medieval period as control of the facility was transferred from the church to the crown, believed to be because of a potential profit. In the 17th century due to the dilapidation of the original building, which housed approximately 12 individuals, a new larger building was built in Moorfields. Here the inpatients were different to what is considered to be mentally ill by today standards and included individuals with additional learning needs, epilepsy and dementia.
.
[bookmark: _Hlk30847174]According to Devlin (2019) Bedlam used many controversial treatments such as hydrotherapy or cold bathing, blood letting, starvation, beatings with chains and the use of manacles in every cell.  Rotational therapy was also used, where an individual would be in a chair suspended from the ceiling and subjected to up to 100 turns a minute for hours, causing vertigo, vomiting and incontinence. Bedlam was known to refuse admittance to individuals who were seen as too frail to be able to cope with the therapies; excavations made during the construction of the Crossrail System discovered mass graves of the bedlam asylum patients.
With the control of Bedlem being transferred to the crown, corruption and abuse occurred, one example of which was the employment of the chief surgeon, Bryan Crowther who dissected the brains of deceased patients who bodies were not claimed by their families for twenty years at such times when this activity was blasphemous and highly illegal. In addition, provisions provided for the patients were stolen by the staff or sold and in an effort to raise funds. the doors were opened to visitors, who could observe the patients chained to the wall and undergoing treatments.  
Crane (2013) explains that there was no law for the management of asylums or madhouses until The Act for Regulation of Private Madhouses in 1774 and a subsequent concern was ‘wrongful confinement’. A 1763 parliamentary committee found alarming numbers of patients who had been committed to private asylums for the financial gain of families or an unhappy husband. The 1774 Act limited the number of individuals committed to the asylum, established licences and inspections and the necessity of obtaining two medical certificates to commit an individual in an effort to combat such cases.
Devlin (2019) states that Bedlam was not the only mental institution in England where patients were subjected to neglect and abuse;  three hundred patients died between 1777 and 1814 in the York Asylum which had been designed to house fifty four individuals but in fact housed approximately two hundred . Devlin (2019) This led to a national investigation which, combined with reports of Bedlam abuses, renewed the campaign for reform and established the 1815 select committee on madhouses.  This committee examined the conditions under which the insane where detained in lunatic wards of poor houses, charitable county asylums and madhouses and led to the resignation of Thomas Monro who was accused of ‘wanting in humanity’ towards the patients of Bedlam. Crane (2013) states that the 1815 Parliamentary committee found that there was no indication that licences under the 1774 Act were ever refused, that certificates were not needed to commit paupers. The inspectors of the asylums would not investigate conditions fully, noting that under inspection, patients were moved and/or given alcohol or drugs to hide wrongful confinement. Crane (2013) explains that although the 1774 Act did not fully prevent the wrongful incarceration of individuals, it did legislate the principles of inspection, visitation for families and licensing which were developed in eighteenth century legislation including The Madhouse Act 1828 and The Lunatics Act 1845. Austin (2015) explains that in the late eighteenth and early nineteenth century, new attitudes emerged on the treatment of the insane, with a shift towards re-socialisation and education away from restraint and oppression.	Comment by Michele Wright: needs sorting
Campbell (2016) argues even today residents in care homes are still being wrongly denied freedom, put in straps, locked up and given drugs to control their behaviour. 

[bookmark: _Toc47330001]The world outlooks

[bookmark: _Toc47330002]China
After the foundation in 1948 of The Peoples Republic of China (PRC), psychiatric hospitals were built in each province to promote stability and social security. Monro (2000) argues that these services were disrupted by the Cultural Revolution as it was the belief that mental illness was caused by society and the corrupt previous regime.  China started to use psychiatric treatment to control political dissentients and revolutionaries and during the Cultural Revolution distinctions of mental illness and political crime were not seen (Monro, 2000).
Psychiatric services were established in China in 1978 accompanied by the gradual emergence of some legislation, however despite this, the treatment of the mentally ill in China still lacks safeguards. Traditionally the wellbeing of individuals was left to the family and their existence was required to be reported to authorities to ensure their confinement and the maintenance of social order. As a result, individuals are open to confinement and ill treatment by their families or are abandoned on the streets where they can be seen as a threat to public safety.
China has been trying to make reforms; The Mental Health Law (2013), makes moderate progress, but is vague and fails to address existing problems for individuals in the system. In 2014, China established the National Clinical Research Centre for Mental Disorders, raising the profile of mental and psychological development and no longer limiting attention to mental disorders such as schizophrenia, but also depression, anxiety,  and other mental and psychological problems for the first time (Jianyu 2019).
 One step that has been taken is to remove compulsory treatment decisions from the administration to the judiciary system.  However due to the lack of tools available to judges, prosecutors and police to evaluate the risk posed, individuals are still subject to compulsory treatment and can be detained indefinitely (Nesossi et al., 2016). 

[bookmark: _Toc47330003]Finland

Historically, Finland isolated mentally ill individuals in large psychiatric institutions like much of the western world. The present day finds Finland a sovereign republic, with a constitution which guarantees human dignity and promotion of justice in society, with DOLs very similar to the UK.
Mental health issues in Finland are high with 1388 suicides in 1995 (27.2 per 100,000) and 31,213 individuals under care in psychiatric hospitals in 1997. Finnish mental health care has seen changes through economic and political factors, with the number of psychiatric hospital beds dropping from 20,000 in 1972 (4.2 per 1,0000) to 6400 in 1995 and length of stay from 167 days in 1980 to 52 days in 1997.  The Finnish Mental Health Act (1990) puts the provision of psychiatric health care responsibility on municipalities who must either organise community care or obtain services required from other care districts. Outpatient services are encouraged to promote inclusion and independence and for those who require special levels of security there are two state mental hospitals (Välimäki, 2001).
Finland has been exploring ways in which to develop more effective methods of supporting individuals deprived of their liberty. One of the ways has been through information technology patient education programmes which seem to be effective in supporting individuals’ wellbeing leading to higher compliance, social functioning and a better experience whilst in hospital. The education programme was carried out by trained staff and consisted of wellbeing sessions, daily activities and educational sessions regarding mental health problems, treatment and rights.  The study showed the individuals were subject to less deprivation of liberty whilst in the hospital due to their understanding of their condition and the reasons why they had been deprived of their liberty (Kuosmanen et al., 2009).

[bookmark: _Toc47330004]Capacity or No Capacity

‘[A] person must be assumed to have capacity unless it is established that he lacks capacity’        (Dimond .p33 2008)
Dimond (2008) The individual with capacity has protection to make their own decisions and be involved in any that affect them, with support, information and time even if those choices are imprudent or reckless. The presumption of capacity can be challenged by the civil standard of proof. Mental capacity is defined in a two-stage process and cannot be established by superficial judgements such as an individual’s age, appearance or behaviour.
Stage one determines if there is an impairment or disturbance in the function of the mind or brain such as mental illness, disability or dementia.
Stage two determines if the result of the disturbance or impairment has resulted in the individual being unable to communicate or decide.
The Mental Foundation (2020) state that everybody makes decisions every day of their lives, which most people can do themselves, usually with information, advice or support for serious choices. For many individuals, their capacity to make certain decisions can be affected on a temporary or permanent basis.
· An individual with a learning disability may lack the capacity to make major decisions, but this does not mean they cannot decide what to eat, wear and do each day.
· An individual with mental health issues may be unable to make choices when they are unwell but can make them when they are better.
· An individual with dementia is likely to lose the ability to make decisions as the dementia progresses.
Dimond (2005) and The Mental Foundation (2020) state that individuals who lack capacity due to their disability or illness cannot do one or more of the following things:
· Understand information about a decision 
‘Information about the reasonably foreseeable consequences of deciding one way or another or failing to make a decision ‘ (subsection 3 (3) )
· Retain that information long enough to be able to make the decision
‘the fact that a person is able to retain the information relevant to a decision for a short period only does not prevent them from being regarded as able to make the decision’. (Subsection 3 (3) )
Dimond (2005) argues that capacity exists if the relevant information is retained even for a short time and decisions have to be made whilst the information is retained, which can be problematic for the assessment of mental competence
· Understand the information as part of the decision process
· Communicate their decision either verbally, by the use of sign language or via technology which has strong significance for individuals who have brain damage.
 ‘ a person is not to be treated as unable to make a decision unless all practicable steps to help them to do so have been taken without success (Chapter 2section 1 (3) mental capacity Act 2005)
Dimond (2005) argues that there is no prerequisite, only ‘reasonably practicable’ meaning there can be resource implications of technology equipment to communicate with an individual who is brain damaged 

[bookmark: _Hlk36553479][bookmark: _Hlk36552582] An assessment of capacity is required before carrying out any treatment or care. More formal assessments are carried out for the more serious decisions (The Mental Capacity Act (MCA), 2005; Brown et al. 2013). The two stages of the assessment are:	Comment by Michele Wright: 	Comment by Chris Davis: 	Comment by Chris Davis: 	Comment by Michele Wright: 
· Physiologist determining if the individual has a disturbance or impairment in their brain function
· Determine if the individual cannot make decisions due to their illness or impairment or if there is a specific issue that is stopping them from deciding at any one time
 Following the two stages   all doctors and health workers, (in Scotland any adult with capacity (Scotland Act, 2000) are able to assess capacity following the Mental Capacity Act MCA (2005) and code of practice.	Comment by : 	Comment by Michele Wright: 
[bookmark: _Hlk36553757]Brown et al (2013) state there is little research on how and when capacity assessments are performed in practice, with general medical inpatient studies suggesting capacity assessments are regularly carried out when the patient is refusing treatment or has difficult behaviours.
Before the 1960s mental health legislation in western countries reflected an approach to involuntary psychiatric treatment for individuals lacking capacity as in their own best interests and safeguarding against unnecessary suffering by the individual, rather than considering it to be civil rights issue. From the 1960 the United States of America (USA) with many other countries began to revise their legislation towards civil rights with a stricter criteria for commitment and legal control of decisions accepting the main reason for deprivation of liberty being if the individual was a treat to themselves or others. Välimäki (2001)

[bookmark: _Toc47330005]Legislation which has led to the development of Human Rights and Mental Health Policies

Flowers (1998) explains that previous documents throughout history such as the Magna Carta (1215), the English Bill of Rights (1689) and the United States Constitution and Bill of Rights (1791) have promoted human rights. However many of these documents excluded women and certain social, economic, political and religious groups and people of colour. The concept of greater human rights developed after the atrocities towards the disabled, Jews, gypsies and homosexuals by Nazi Germany during World War II. With the commitment by governments to establishing the United Nations, people wanted to ensure that freedom, nationality, shelter, food and life would not unjustly be denied again. Mann (2018) states that Britain was disappointed that the charter was not legally binding and amongst the International Community it was felt that the charter did not clarify ‘The Human Rights and Freedoms ‘. In 1946 a declaration did define them and whilst they were binding for member states, countries that abstained were South Africa and Saudi Arabia, the Soviet Union, the Ukraine, Yugoslavia and Poland, who objected to the concept of individual human rights.
The Equality and Human Rights Commission (EHRC) (2018) state that under article 5 of the Human Rights’ Act (1998) the right to liberty and security, individuals have the right to individual freedom and protection from unreasonable detention or being detained without good reason. An individual’s rights, if arrested, under the Human Rights Act (1998) are: an explanation of why and what charges they face given in their language, to be taken to court promptly, released under bail conditions and have a trial set within a reasonable length of time. There is also the right to be able to go to court to challenge the detention and receive compensation if unlawfully detained in contravention to this article.
Restrictions to these rights are: 
· if an individual is found guilty of a crime by a competent court for which they have to be detained 
· if an individual has not carried out an order of the court and detainment is in order for the obligation to be fulfilled and if there is suspicion of a crime being committed or trying to stop an individual absconding 
· If an individual is being extradited or deported or trying to enter a country illegally
· if the individual is believed to be capable of spreading an infectious disease or having, an unsound mind, alcohol or drug addictions, making it necessary for them to be detained. 

Parliament UK (2018) states that under Article 5 of the European Convention on Human Rights (’European Court’) state that no individual is to be indiscriminately deprived of their liberty unless they meet certain requirements or are found of unsound mind. The three elements of deprivation of liberty are:
· The objective element, confinement of a non-negligible time.
· The subjective element, no valid permission, can they consent.
· Acknowledgment of the responsibility of the Government, where the government should know even if the individual is fully privately funded and not in state accommodation.  
The European Court emphasised the differences between Deprivation of Liberty and Restriction of Liberty in terms of scale, intensity, the type and duration, the effects and alternatives and fashion of implementation.
In order to comply with Deprivation of Liberty under Human Rights law, the following minimum provisions must be met:
· Medical evidence of a mental disorder warranting compulsory confinement and having the disorder for the period of confinement
· The considerations of less constricting options
· The independence between the bodies authorising the deprivation of liberty and those providing the treatment and care of the individual
· The right to a swift decision by a court as to the lawfulness of the deprivation and prompt release when unlawful
· Regular assessment of the detention requirements being met

[bookmark: _Toc47330006]The Conventions on the Rights of Persons with Disabilities (CRPD) (2006)

[bookmark: _Hlk36214406]The United Nations Convention on the Rights of Persons with Disabilities (CRPD) (2006) is an international Human Rights Treaty which is binding in international law, important because it ensures that disabled individuals have the same access to opportunities and rights as everyone else. The Equality and Human Rights Commission (2020) explains that the aim of the treaty is to explain the difficulties of an individual with disabilities and set out a code of application. It is argued that this change in perceptions will combat stereotyping, reduce bias and promote awareness of individual capabilities. With the implementation of CRPD  countries have abolished existing legislation, customs and practices which discriminate and developing new legislation, practices and customs which secure the rights of the individuals with disabilities to enjoy their life with an equal foundation of others (CRDP (2006) state that Great Britain did not adopt the convention until 2006 and has been criticised by the United Nations and recommended to:	Comment by : 	Comment by Michele Wright: 	Comment by Michele Wright: incorrect secondary referencing	Comment by Michele Wright: needs rewording and is too long a sentence
· Recognise and enforce a disabled individual’s right to be included in the community, choose who they live with and where and to live independently
· Ensuring that polices protect their income and accepting that extra costs are incurred by the disability
· To act against negative, discrimination and stereotyping in public and in the media 
· Ensuring equal rights and justice via appropriate support and legal counsel
· More participation of disabled individuals and organisations in the planning and implementation of polices affecting them.
· The incorporation of CRPD domestic policy and ensuring that when breached, individuals can take legal action. 
The Mental Health (Patients in the Community) Act was introduced in 1995 which gave  relevant authorities the power to order a supervised discharge of mental health patients back into the community. Some of these patients who were placed back into society caused concern as there were incidents where such patients had been a danger to themselves and others. The response of the government to the public outrage over patients attacking or killing members of the public was to step back to a more paternalistic approach towards the treatment of mental health patients by introducing the Mental Capacity Act (2005) (Legislatio.Gov.uk 2018).
 
[bookmark: _Toc47330007]Mental Capacity Act (MCA) 2005

[bookmark: _Hlk36470884]Dimond (2008) states that The Mental Capacity Act (MCA) (2005) came into force in England and Wales in 2007 and applies to everyone involved in the care and support of individuals aged sixteen and over who are unable to make decisions for themselves. Dimond (2008) and The Mental Foundation (2020) state that the presumption of law is that all individuals over sixteen have mental capacity. This has been given statutory effect via the Mental Capacity Act 2005, section 1 (2)	Comment by Samantha Derl-davis (1705570): better?
The introduction of the MCA reflects a paradigm shift in social policy and attitudes within healthcare, regarding the importance of independent decision making leading to increased attention to the ways mental capacity is conceptualized and assessed (Brown et el., 2013).
[bookmark: _Hlk36565160]Watts et al. (2014) and Dimond (2005) argue that the foundation for  The Mental Health Act of 1983 can be found in the treatments given for mental disorders during the 1950s.  The discussion on the reform of the Mental Health Act 1983 took over eight years. The consultation paper was presented in 1999  by a government committee under the chairmanship of Professor Richardson, followed with a white paper in 2000 proposing a new legislative framework for the mentally disordered and provision for high risk patients, This provided a single application of compulsory powers for treatment and care, compatible with the European Convention of Human Rights which was criticised.  The subsequent Mental Health Act of 2005, implemented in 2007,  was a compromise of the radical proposals of the consultation paper introducing compulsory treatment orders in the community, the removal of the rights of a child’s parents to refuse admittance of children aged sixteen and seventeen to a psychiatric hospital, ensuring individuals with personality disorders can be treated, the right to advocacy, safeguards when using electroconvulsive treatment and was felt to fill the gaps which the Bournewood case highlighted. (Which will be discussed later).
[bookmark: _Toc47330008]Capacity Act (2005)	Comment by Michele Wright: check this
The Mental Capacity Act (2005) allows for pre-planning for times when an individual is no longer able to make personal decisions, stipulates who can take decisions in their name and has created new powers covering issues for individuals who lack capacity, such as lasting Powers of Attorney and Deputies of the Court of Protection.	Comment by Michele Wright: check this
All professionals have a duty to observe the principles of the code of practice, which is a code giving day to day guidance on the act for professionals and explains the principles in more detail. Anyone caring for an individual who may lack capacity can be involved in assessing capacity. 
The five principles of the MCA (2005) are:
· A presumption of capacity- the right of the individual to be assumed to have capacity to make their decisions unless proved otherwise 
· Individuals being supported to make their own choices - every effort must be made to support an individual to make their own decisions; where there is a lack of capacity, the individual must be included in any decisions that affect them
· unwise decisions - the right of individual to make decisions even if they are deemed dangerous or unwise as everyone has their own values and beliefs.
· best interests - actions and decisions made on the behalf of an individual who lacks capacity must be done in their best interests
less restrictive option - whoever is making the decision on behalf of the individual without capacity must take into consideration whether there are different actions which will restrict the individual’s freedom and personal rights, weighing up circumstances case by case.
[bookmark: _Hlk36553554]The MCA (2005) Brown et al (2013) When an individual has been deemed to be lacking in capacity, under principle four of the Act (best interests), the decision maker must take the best interests of the individual into account. The individual concerned can put their wishes into a written statement and these must be taken into consideration.
· The Mental Health Act (2005) permits deprivation of liberty in hospital for individuals with mental disorders, allowing brief detention, but not treatment, in order to convene a Mental Health Act assessment. The Mental Capacity Act ( 2005 ) allows restriction, but not deprivation of liberty. Under article 2 of  the European Convention on Human Rights (ECHR) (1998) (Cutter et el 2011).
· Brown et al (2013) argue that Over the period since the introduction of the MCA there has been a significant increase in the number of mental capacity assessments carried out in psychiatric settings. With this increase in the number of assessments carried out, mental capacity assessments are not inconsistently applied and do not use MCA criteria adequately.

[bookmark: _Toc47330009]Deprivation of Liberty orders (DOLs)

[bookmark: _Toc47330010]What Is deprivation of liberty?

“The Deprivation of Liberty Safeguards were introduced in 2009. They are part of the Mental Capacity Act 2005 (MCA). They are used to protect the rights of people who lack the ability (mental capacity) to make certain decisions for themselves. The MCA provides the essential framework of guidance for people who need to make decisions on behalf of someone else. It sets out who can take decisions, in which situations, and how they should go about this – making sure they act in the person’s best interests and empowering people to make their own decisions wherever possible” (Care Quality Commission (CQC) (2014)
Section 64(5) of the Mental Capacity Act 2005 gives deprivation of liberty the same meaning as in Article 5(1) of the ECHR: 
“Everyone [adult or child] has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases [e.g. being of unsound mind] and in accordance with a procedure prescribed by law.”
(Article 5(1) of the ECHR (998)
[bookmark: _Toc47330011]Where are DOLs used? 
[bookmark: _Hlk36550761]
The Social Care Institute for Excellence (SCIE) (2017) describe Deprivation of Liberty Safeguards (DOLs) as protection for individuals who may be in hospitals or care homes who cannot consent to care provision which may deprive them of their liberty. 


[bookmark: _Toc47330012]How are DOLS obtained?

When the care home/ hospital or ’managing authority’ requests a standard authorisation from their local or supervisory authority to deprive an individual of their liberty, the local authority has 21 days to make their decision and it can be made 28 days in advance (for such cases as individuals moving into care home settings).  The authorisation order can last up to 1 year before renewal is required or no longer needed. In urgent cases the managing authority can deprive an individual of their liberty for 7 days under urgent authorisation and if a standard authorisation has been applied for and it is believed it will be granted. In these cases the managing authority should make and record attempts to speak to the family/carers in an effort to avoid DOLs but if one is needed after 7 days, the managing authority can extend the authorisation for a further 7 days with authorisation from the local authority.
Conditions which need to be met to grant an individual DOL are: 
· the individual is to be aged over 18 
· the individual lacking capacity is to decide for themselves about the restrictions which are proposed so they can gain the treatment needed
·  the individual should have a mental disorder
·  the restrictions proposed would be in the individual’s best interests and would deprive them of their liberty
·  the individual be considered for detention under the 2005 Mental Health Act and that no advance decision of refusing provision or treatment would be overridden by the DOLs process.
DOLs can only be used in these settings, for other settings the Court of Protection must authorise deprivation of liberty. A total of six assessments take place before standard authorisation, once authorisation has been granted a ‘relevant person’s representative’ is appointed with legal representative powers as a safeguard of their wishes being met (SCIE, 2017). 
NHS Digital (2019) reports that during 2018-2019 there were 240,455 applications received regarding 200,225 individuals, an increase of fifteen percent since 2014-2015. The number of applications granted (216,005) is an annual increase of thirty six percent, not completed has risen by forty five percent 2014-2015. The percentage applications completed 2018-2019 within twenty one days is twenty two percent, the average time one hundred and forty. . Applications have risen sharply since the Deprivation of Liberty Safeguards were introduced for those aged 75 and over. The reasons for this may include the United Kingdom’s ageing population and the increasing number of individuals with dementia.
Chargwin (2019) argues the most common deprivation of liberty for individuals in care and residential homes is when individuals with disabilities or dementia are restricted from going outside because they may harm themselves in some way.
DOLs were costing twice as much each as the £600 estimated n 2009/10 (Samuel (2011).
[bookmark: _Toc47330013]
Restraints and Secure Units 

Allen et al. (2011) explains that challenging behaviours can occur over long periods of time and accessing effective support can be challenging even when the individual has good support plans. 
‘An effective technology for supporting people with severe challenging behaviours must provide families and staff with specific strategies for when these behaviours occur. It is not sufficient simply to recommend how to ignore or avoid undesirable behaviours’
( Honer et al (1990 cited in Allen et al (2003) p,1)

Allen et al (2003) ‘Reactive strategies’ is the term used to describe interventions which are used when challenging behaviour occurs such as physical intervention or restraint, giving carers clear plans on how to respond in these circumstances. The goal of such strategies is not to change the pattern of behaviours in the future but to assist the carer in a speedy, safe and successful control of risky behaviours. The path to effective use of reactive strategies is the knowledge of the individual’s patterns of behaviour;  most individuals show signs of increasing agitation and distress before losing control rather than episodes occurring ‘out of the blue’ and early intervention can de-escalate the situation. 
The three categories of physical restraint are:
· Direct physical contact of individual and carer
· Barriers such as limited freedom of movement and locked doors
· The use of equipment such as arm splints to reduce self-harm. 
Emerson (2003) states that over 50 % of individuals with additional needs with challenging behaviours are regularly subjected to regular restraining. British Institute of Learning Disabilities (2010) set out key principles to improve practices which are;
· Restrictive restraints should only be used on individuals with additional needs when it is in their best interests
· They should only be used alongside other strategies in an individualised support plan for individuals to learn to behave in ways which are not challenging 
· Subject to regular review and individualised
· With minimal force and not causing pain
[bookmark: _Hlk37075979]Legislation.gov.uk (1998) The Human Rights Act, section 3, states that ‘no one shall be subjected to inhuman or degrading treatment or punishment’. Section 5 states that ‘everyone has the right to liberty and security of person’, and section 9 states that individuals should have ‘ freedom of thought, conscience and religion’ which can translate into certain treatments being refused.
Horsburgh (2004) explains that UK law allow freedom of movement by individuals provided that by exercising that right they are not harming others.  Wrongful restraint can lead to the individual taking legal action, with prosecution under Health and Safety law with regard to the severity, means, psychological damage and potential /actual physical damage incurred. 
[bookmark: _Hlk37073783][bookmark: _Hlk37072698]Paterson et al. (cited in Horsburgh 2004, p 2.) concludes that restraint is fundamentally risky, but that in some circumstances it may be less harmful than the available alternatives. Paterson et al  (2003) state that the need should be identified and that a risk assessment must be made regarding the use of the restraint and the necessity of safeguards in order to avoid its misuse, including the compulsory reporting and recording of all occurrences in which restraint has been used. They also highlight the need for staff training in violent and aggressive behaviour and management of clients, including individuals who require the use of restraint.
Mind (2013) reported on its findings regarding the impact and use of physical restraint of individuals in Mental Health settings in England, reporting large levels of variation in the usage of both psychological and physical restraint with injuries caused. Physical restraint is an extreme measure used to manage an individual’s behaviour during a mental health crisis and can cause increased distress, humiliation and injury. An independent inquiry following the death of David ‘Rocky’ Bennett in 1998 in a medium secure mental health unit ruled his death was due to ‘the amount of force used by staff’ and prolonged face down physical restraint’.  The report records that ‘in a single year, one trust reported thirty-eight incidents compared to another reporting over 3,000 incidents’, and over 1,000 incidents of physical injury following restraint’ and that 	Comment by Michele Wright: not sure what is going on here	Comment by Michele Wright: Refer to source
‘Face down restraint, which means pinning someone face down on the floor, is dangerous and can be life-threatening. It can feel like you’re being suffocated and can cause even more distress. Last year alone it was used over 3,000 times. Yet some trusts have put an end to face down restraint altogether.’
(Mind 2013 Mental health crisis care: physical restraint in crisis , p 3.)	Comment by Michele Wright: paraphrase these two short direct qotes
Paterson et al. (2003) have identified a number of methods of physical restraint associated with fatality as follows:
· Neck holds 
· Obstruction of airways - mouth and/or nose
· Mechanical restraints 
· Prone tying, Hobbie tying (use of restraints)
· Hyperflexion. (Movement beyond normal limit)
· Restraining individuals who are obese, suffering from heart disease, under sedation or in poor general health.	Comment by Samantha Derl-davis (1705570): better?

.
The Guardian highlights 662 mentally ill detainee deaths from 2010 to 2013. Cited in NHS (2015) Many deaths of mentally ill in custody 'avoidable'. P 1.)
Patterson (2003) In reaction to MacIntyre’s documentary aired on the BBC 1999 on the inappropriate use of physical interventions in a residential care home, The Department of Health & the Department for Education & Skills issued their own guidance on restrictive physical interventions, drawing attention to procedures which have caused deaths of individuals (DOH/DES, 2002).  In response, the use of prone or face down restraint has been banned in Wales (Welsh Assembly Government, 2005) together with the correct use of reactive strategies such as:
· Practices such as mangers and leaders prioritising the reduction of restraint
· The use of data on the frequency of restraint practices
· The use of management and risk assessment tools
· The involvement of the individual in person-centred planning programmes to reduce restraint practices
· Reflective practice to ensure lessons are learnt
· Appropriate training of staff
intervention and restraints over time should be reduced, replaced with behavioural programs. Unfortunate many services are still frequently using them. (Allen 2003) 

[bookmark: _Toc47330014]Case studies

[bookmark: _Toc47330015]The Bournewood Case

The Bournewood Case, considered by the House of Lords, concerns the question of whether a mentally incapacitated individual, who was incapable of giving consent could be admitted and held in a psychiatric setting under common law necessity rather than under the Mental Health Act 1983. The House of Lords decided that under section 131 of the Mental Health Act 1983, the individual was not required to have capacity to consent to the admission as an informal patient and Article five of The European Convention on Human Rights were not breached. The individual’s carers took the case to the European Court on Human Rights where it was ruled that the admission of the individual was in breach of article five - the right to liberty.	Comment by Michele Wright: check citation order etc
The individual at the centre of the Bournewood case was in late thirties, autistic, non-verbal and had a limited level of understanding, lacking the capacity to refuse or consent to medical treatment. He had a history of self-harming, agitation and increased behaviours. He had previously spent thirty years as an in-patient of Bournewood hospital under the national health board spending seven years in their intensive behavioural unit. He was subsequently discharged on a trial basis in 1994 into the care of paid carers and attended day centres. Whilst at the day centre on July 22nd 1997 he became especially agitated, harming himself and hitting his head against the wall. As the day centre staff could not contact his carers, they contacted the doctor who administered a sedative which did not calm him, so on the recommendation of a social worker he was taken to the hospital. The psychiatrist diagnosed he needed in-patient treatment and he was transferred to the intensive care unit as an informal patient. The psychiatrist concluded he did not need to compulsorily detain him under the Mental Health Act 1983 as he was compliant and had not tried to run away (Dimond, 2005).
[bookmark: _Toc47330016]

The Cheshire West case

The Cheshire West Case (2014) involved three individuals including two sisters with different learning needs and care; all the individuals had been deemed to lack capacity to make decisions.
The sisters, known as P and Q, both had learning disabilities and were subject to court proceedings in 2007. Sister P went to a foster family where she was believed to be very happy and attended an educational unit each day. She did not try to leave her home, but if she had, she would have been restrained. Sister Q left foster care for a residential home, where she underwent tranquillising medication and restraint. In 2008 when the care proceedings were transferred to the Court of Protection, the judge held that the living arrangements were in the sisters' best interests and so there was no deprivation of liberty which was upheld by the Court of Appeal.
The other individual (also known as P) was born with Downs’ Syndrome and cerebral palsy. 
P Lived with his mother until her health deteriorated and the local authority obtained an order from the Court of Protection and moved him into specialist accommodation.  P could walk short distances but when he went to visit his mother and go to the shop he was under constant supervision. Due to the fact that he tried to eat his incontinence pads, he had to wear full body suits and have a finger sweep of his mouth to check for materials.
The issue in these cases was not the adequacy of the care but the fact that the individuals concerned were under continuous supervision and could not or would not be allowed to leave. Article 5 of the Human Rights Act states that not having restrictions placed on an individual’s movements is a part of everyone’s right to liberty. Restrictions can only be put in place for lawful reasons and with safeguards to review the deprivation of liberty. In the Cheshire West case, the courts were asked to deliberate whether the care of the three individuals was depriving them of their liberty and whether or not the correct safeguards were in place. 
The Court of Appeal ruled that continuous supervision was normal for the individuals’ circumstances and that the measures were in place in their best interests and so was not a deprivation of liberty, This raised questions as to whether the application of Human Rights was universal and equal to everybody. Lady Hale  and the supreme court five years later disagreed and overturned the ruling as even if the individuals did not express desire to leave their care setting as they would be stopped from leaving by the care staff, this amounted to deprivation of their liberty (Mueller 2014).

“ What it means to be deprived of liberty must be the same for everyone, whether or not they have physical or mental disabilities. If it would be a deprivation of my liberty to be obliged to live in a particular place, subject to constant monitoring and control, only allowed out with close supervision, and unable to move away without permission even if such an opportunity became available, then it must also be a deprivation of liberty of a disabled person. The fact that my living arrangements are comfortable, and indeed make my life as enjoyable as it could possibly be, should make no difference. A gilded cage is still a cage.”
( Hale cited in Ward p1 2014).
[bookmark: _Toc47330017]COVID 19

 Individuals in secure units, hospitals , prisons and homes, deprived of their liberty, are likely to be more vulnerable to contracting the coronavirus disease (COVID-19)  than the general population because of the confined conditions in which they live together for prolonged periods of time in close proximity, which can amplify the spread of infectious diseases. This has been seen in the case of a long-term care facility in Washington, United States. Following the confirmation of one case of COVID-19, a further 129 cases among patients, staff, and visitors were found, resulting in 23 deaths. (McMicheal et el 2020).

According to WHO (2020) and Brown et al. (2020) the response to COVID-19 in places of detention is especially challenging, requiring a whole-of-government and whole-of-society approach due to :

· Widespread transmission of COVID-19 affecting the community at large poses a threat of introduction to places of detention, with increased transmission which is likely to have an amplifying effect on the pandemic
· Efforts to control COVID-19 in the community are likely to fail without infection prevention and control (IPC) measures such as adequate testing, treatment and care being carried out in places of detention as well
· Coordination and collaboration between health and justice sectors are paramount if the health of individuals in places of detention and the wider community is to be protected as health care provision in prisons lie with the Ministry Of Justice/ Internal affairs
·  As individuals in places of detention are already deprived of their liberty, their reactions to increased imposed restrictive measures may differ to the wider community (World Health Organisation (WHO)(2020) and Brown et el (2020).
The Cronoavirus pamdemic has exposed the problems in the social care sector of funding which the present government promised to fix ‘Once and for all’ (Brindle 2020).

In March 2020, the United Kingdom Parliament introduced the Coronavirus Act (2020) , granting the government emergency powers such as:
· Suspending or limiting public gatherings.
· Intervening in the public sectors, such as education, police, National Health service with a view to limiting transmission of the disease 
· Detaining individuals believed to have contracted COVID-19  
· Making temporary amendments to existing pieces of mental health legislation, allowing certain functions in relation to the detention and treatments to be authorised by fewer doctors, opinions or certifications
· Making temporary amendments allowing for the extension or removal of time constraints in relation to detention or transfer of patients. (Ferguson 2020).
The Care Quality Commission (CQC) have a duty under The Mental Health Act (1983) to monitor services on how they exercise their powers and duties when individuals are detained in hospital or are subject to community treatment orders or guardianship
All providers must inform The CQC about the outcome of an application to deprive an individual of their liberty. During COVID-19 there has been a sharp fall in the number of notifications between March and May compared with 2019, a drop of thirty one percent in adult social care and sixty five percent in hospitals (CQC, 2020).
Specialist Advocates and Deprivation of Liberty Safeguards Independent Mental Capacity Advocates (DOLs IMCA) are independent of local authorities, hospitals and care homes. The DOLS IMCA supports individuals who are deprived of their liberty by :
· By maintaining regular contact with the individual
· Representing the individual in matters such as requesting reviews and making complaints
· Making sure the individual is involved as much as possible about decision being made about them (Advonet 2020).
IMCA services in England are commissioned by local authorities, in Wales it is local health boards. The commissioners set the training and qualification requirements for IMCAs which is provided through City & Guilds with an addition unit on the DoLS IMCA roles (SCIE 2020). 


[bookmark: _Toc47330018]Discussion

The exposure of the way in which individuals were mistreated in the past dating from the 17th century in asylums led to the emergence of new attitudes regarding the treatment of the mentally ill and individuals with disabilities together with a shift towards re-socialisation and education away from restraint and oppression (Flowers 1998).	Comment by Michele Wright: Not sure what these are or why they are here?

[bookmark: _Toc47330019]China and Finland
In China historically it is believed that mental illness is caused by society and corrupt regimes and the welfare of individuals is left to families which has resulted in confinement, mistreatment and abandonment (Monro 2000) . China has started to make reforms and bring mental disorder awareness to the forefront of policy and programmes (Jianuu 2019). The judiciary system responsible for compulsory treatment and confinement do not have the training or tools to evaluate individual cases thoroughly (Nesossi et al 2016)..
[bookmark: _Toc47330020]
Capacity
Before the sixties the UK, along with other Western countries, promoted involuntary treatment for individuals without capacity as being in their own best interest. The sixties brough the USA and many other western countries towards revised legislation including human rights and stricter criteria of confinement (Valimaki 2001).
 An individual with capacity has a protected right to make their own decisions which affect them. Mental capacity is defined by the two stage assessment process. Lacking capacity includes not understanding information about a decision or retaining information to be able to decide (Dimond, 2008). 
The Mental Capacity Act (2005) states the individual must not be treated as if they cannot make the decision until all possible steps have be taken to enable them to make a decision.
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Assessment
An assessment of capacity is required before undergoing treatment or care. 
The European Convention on Human Rights Act (1998) further promoted the human rights of individuals and included women, disabled individuals, ethic minorities, religious and political groups after the atrocities of the Second World War came to light.
The Mental Capacity Act (MCA) (2005) was implemented due to the care of mental patients in the 1960s and updated the The Mental Health Act (1983) with a new framework of providing one application for compulsory treatment. The complexities were shown in the eight years of consultation and it was felt the new legislation filled The Bournewood Gap (see below).
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Restraint and DOLs
The Human Rights Act (1998) states ‘no one shall be subjected to inhuman or degrading treatment or punishment’. Section 5 states that ‘ everyone has the right to liberty and security of person’, and section 9 states that individuals should have ‘ freedom of thought, conscience and religion’ which can translate into certain treatments and forms of care being refused.
‘Reactive strategies’ is a term for interventions used, such as physical restraint for challenging behaviours, which can be the less harmful action for an individual. Wrongful restraint can lead to individuals and staff being injured and legal action being taken. The need for restraints should be risk accessed with safeguards against misuse put in place.
In response to inappropriate physical intervention in a care home, the Welsh Government has banned face down restraint and issued guidelines on correct use of reactive strategies.
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The Bournewood Gap
The Deprivation of Liberty Safeguards were introduced following the Bournewood case where the treatment of a mentally disabled adult after his informal admission to hospital was deemed to be a deprivation of his liberty by the hospital. The purpose of the safeguard is  to provide a  independent professional assessment of:
whether the individual lacks capacity to make their own decision about accommodation in a hospital or residential home for care or treatment,

Cheshire West Case
The Cheshire West Case provided clarity on the issue of deprivation of liberty subject to protective care regimes, where individuals such as P and P and Q who have disabilities should have regular independent reviews to ensure their care is not restricting their movement and liberty and became known as the ‘Acid Test ‘(Muellier, 2014).
 
[bookmark: _Toc47330024]Care Homes	Comment by Samantha Derl-davis (1705570): what does this mean?
As previously discussed, Campbell (2016) argues that residents in care homes are still being mistreated wrongly and denied freedom, which is reverting to what happened in Bedlam.
 
In response to the COVID –19 pandemic government introduced The Coronavirus Act (2020), guidelines have been released which introduce new restrictions for hospitals and care home providers, with regard to isolation, social distancing and restricted access of entry and exit of buildings and:   
· Making temporary amendments to existing pieces of mental health legislation, allowing certain functions in relation to the detention and treatments to be authorised by fewer doctors, opinions or certifications
· Making temporary amendments allowing for the extension or removal of time constraints in relation to detention or transfer of patients (Ferguon 2020).
 The Care Quality Commission  must be informed by providers regarding the outcomes of DOLs applications (CQC, 2020). The CQC and Briggs (2020) both argue that COVID-19 has highlighted the failure of successive governments to implement a long-term plan for social care and the pandemic has shown the country the desperate need for reform.
The CQC have seen an increase of care providers looking forward to the implementation of Liberty Protection Safeguards (LPS). AS a result, training in DOLs has decreased leaving an increased risk of misunderstanding and individuals with complex needs at risk of isolation in the current climate. 
.

[bookmark: _Toc47330025]Dols Librity Protection Safeguards (LPS) What Is Next?

Deprivation of Liberty Safeguards were expected to be replaced by Liberty Protection Safeguards (LPS) in 2020 or 2021 under the Mental Capacity (Amendment) Act 2019. However due to the government concentrating on Brexit and COVID-19 it is not likely to be completed in 2020. LPS legislation has been developed to achieve the same goals :

 •DoLS authorised Deprivation of Liberty; LPS authorises arrangements
•LPS can be used in any setting or multiple settings (so no need to apply to court) and can include arrangements for transport
• LPS cannot be used to authorise restricted contact with friends/family (Article 8) (despite serious safeguarding concerns) or the actual delivery of care or treatment (capacity/best interests decision)
•Court orders would still be required in cases where there is a dispute

Under DoLS  the application for an individual in a care home or hospital would be overseen by the local authority with a best interest assessment (BIA) taking place to determine when deprivation of liberty is necessary to prevent harm and if it is proportionate to the situation.  The LPS would replace a BIA with an assessment of ‘necessity and proportion’ in line with European Courts of Human Justice Case Law.  It is believed this would also promote less intrusive measures for safeguarding and the DOLs BIA currently do not propose alternative placements. Concerns have been raised that the new assessment may lose sight of the best interests and wishes of the individual (Hanyes 2018).
.
The LPS will move the responsibility for authorisation of deprivation of liberty from local authorities to hospitals and clinical commissioning groups.   In a care home, the process will be managed by the manager with the local authority signing off on the authorisation as the responsible body. The care home manger will be responsible for:
· The lack of capacity and the necessary and proportionate assessment being carried out by ‘someone with appropriate experience and knowledge’ and so decide if the individual is of unsound mind
· Consent to the arrangements of the deprivation of liberty
· The manager will have to arrange consultation with interested parties, such as family or advocate 
· Decide if the individual is objecting to the arrangements being put in place and arrange a review by an independent mental capacity advocate (IMCA)

DOLs require fresh authorisation on expiry of existing orders where LPS have renewable authorisation for 12 months after one year with a further three years thereafter. The reasonable body (local authority) is responsible for the renewal after being satisfied that conditions are being upheld, with no change to the individual. However, concerns have been raised that this can be done with a statement from the care home manager and the managers will have a conflict of interest and aa result may not raise concerns or issues leading to scrutiny, inspections or liability (Hanyes 2018)

[bookmark: _Toc47330026]Recommendations  

The Government are considering the creation of a definitive definition of what constitutes a deprivation of liberty.   At the moment there is no a statutory definition of what constitutes as a deprivation of liberty. A clear definition would 
· reduce caseloads by limiting the scope of DOLs compared to the Supreme Court’s acid test which was a result of The Cheshire West Case
·  reduce the level of intrusion for families who have individuals requiring home restrictive care arrangements (covered by LPS but not DOLs)
This has not been done before as the UK courts are bound by article 5 (the right to liberty and security) of the European Convention of Human Rights and the case law of the European Court of Human Rights and would mean the Court of Protection would need to authorise DOLs for individuals who fell outside such a statutory definition but within article 5.

Below are recommendations I feel would help in the future:
· Follow Finland who have reduced their hospital bed numbers by using outpatient services which educate and promote inclusion and independence (Valimaki 2001)
· More research on how and when capacity assessments are taking place as they have been found to be inconsistent and do not follow the MCA (2005) criteria adequately
· Increased training for frontline staff in management of violent, aggressive behaviour of individuals
· Co-ordination and collaboration between health and justice sectors for detention environments and the wider community as being called for in the current COVID-19 pandemic (WHO (2020) and Brown 2020)..
· More funding for the social sector which the government has been promising (Brindle 2020).

[bookmark: _Toc47330027]Conclusion 

Deprivation of liberty is not just confinement and constraint, it is also about 24 hour supervision “A gilded cage is still a gilded cage” (Hale, cited in Ward p.1, 2014).  The UK has adopted the Human Rights Act and incorporated it into legislation.  As time has gone on and in the light of the Bournewood and Cheshire West cases, problems and shortcomings (the Bournewood gap) have been revealed and the legislation has had to be changed to address these gaps.  As a result of the Bournewood case, DOLs were introduced and after Cheshire West the Acid Test was also introduced.

Since the introduction of DOLS and the Acid Test DOLs application have increased dramatically and led to nursing homes obtaining DOLs for everybody because they are worried that due to the Acid Test they are not acting lawfully.  Applications have gone up due to the increase in the elderly population and the associated rise in the number of dementia sufferers.  The most common DOL is restriction to go outside because it is feared they sufferers will harm themselves. Really, they should be trying harder to keep people safe when they do go outside – funding issue (Who said this?)

COVID 19 restrictions have led to the formation of temporary restrictions because it was feared there were not enough staff available to carry out the DOLs assessments and so the law has been relaxed and the CQC who should be informed of DOLS applications are not being notified of DOLS applications.  There has been a dramatic reduction in applications which are made over the phone only which will inevitably lead to abuse;  common sense says there should be more DOLS at the moment – not less.

LPS has been delayed because of Bexit and now COVID-19.  Because people knew LPS would be coming in, no one has been trained in DOLS anymore.  LPS will be easier because it works across the board (any setting) but it will be putting a lot more pressure on care homes because the home will be responsible for organising the assessment and sending it the council who will then just rubber stamp it. The pressure will be on the care homes and this will result in a conflict of interest.  Without funding or training, we could find ourselves going back to the days of Bedlam – in nursing homes people are still being confined and straps are being used on them (not far from Bedlam and historically what the UK is known for – torture and abuse of mentally ill.
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Ethical approval is not required for routine audits, performance reviews, quality assurance studies, testing within normal educational requirements, and literary or artistic criticism.

Please read the notes for guidance before completing ALL sections of the form.

This form must be completed and approved prior to undertaking any research activity. Please see Checklist for details of process for different categories of application.  

Delete the Guidance Notes at the end of the form BEFORE submitting your application


SECTION A: About You (Principal Researcher)
	Full Name:
	Samantha derl-davis

	Tick all boxes which apply:

	Member of staff:
	☐
	Honorary research fellow:
	☐

	Undergraduate Student
	☒	Taught Postgraduate Student
	☐	Postgraduate Research Student
	☐


	Faculty/School/Centre:
	Yr Athrofa (SPYC)

	Campus:
	Carmarthen

	E-mail address:
	
1705570@student.uwstd.ac.uk

	Contact Telephone Number:
	
07950439519

	For students:

	Student Number:
	1705570

	Programme of Study:
	BA Adovacay

	Director of Studies/Supervisor:
	P Morgan






SECTION B: Approval for Research Activity
	Has the research activity received approval in principle?
(please check the Guidance Notes as to the appropriate approval process for different levels of research by different categories of individual)
	YES
	☒	NO
	☐
	
	Date

	If Yes, please indicate source of approval (and date where known): Approval in principle must be obtained from the relevant source prior to seeking ethical approval
	Research Degrees Committee
	☐	

	
	Faculty Research Committee
	☐	

	
	Other (write in)
Phillip Morgan
	☒	09.10.19



SECTION C:  Internal and External Ethical Guidance Materials
	Please list the core ethical guidance documents that have been referred to during the completion of this form (including any discipline-specific codes of research ethics, and also any specific ethical guidance relating to the proposed methodology).  Please tick to confirm that your research proposal adheres to these codes and guidelines.

	UWTSD Research Ethics & Integrity Code of Practice

	☒
	
UWTSD Research Data Management Policy
	☒


	
BSA (2017)
	☒




SECTION D: External Collaborative Research Activity
	Does the research activity involve collaborators outside of the University?
	YES
	☐
	NO
	☒

	
If Yes, please provide the name of the external organisation and name and contact details for the main contact person and confirmation this person has consented to their personal data being shared.as part of this collaboration.

	Institution
	
NA

	Contact person name
	
NA

	Contact person e-mail address

	NA

	Has this individual consented to sharing their details on this form?
	YES
	☐
	NO
	☒

	Are you in receipt of a KESS scholarship?
	YES
	☐
	NO
	☒

	Is your research externally funded
	YES
	☐
	NO
	☒

	Are you specifically employed to undertake this research in either a paid or voluntary capacity?
	Voluntary
	YES
	☐
	NO
	☒

	
	Employed
	YES
	☐
	NO
	☒

	Is the research being undertaken within an existing UWTSD Athrofa Professional Learning Partnership (APLP)
	If YES then the permission question below does not need to be answered.
	YES
	☐
	NO
	☒

	Permission to undertake the research has been provided by the partner organisation
	(If YES attach copy)
If NO the application cannot continue
	YES
	☐
	NO
	☒




Where research activity is carried out in collaboration with an external organisation
	Does this organisation have its own ethics approval system?
	YES
	☐
	NO
	☒

	
If Yes, please attach a copy of any final approval (or interim approval) from the organisation




SECTION E: Details of Research Activity
	Indicative title:
	The Application of Deprivation of Liberty Safeguards DOLS) :challenges and possibilities.

	Proposed start date:
	16.10.19
	Proposed end date:
	01.05.20

	Introduction to the Research (maximum 300 words)
Ensure that you write for a Non-Specialist Audience when outlining your response to the three points below:
· Purpose of Research Activity
· Proposed Research Question
· Aims of Research Activity
· Objectives of Research Activity
Demonstrate, briefly, how Existing Research has informed the proposed activity and explain
· What the research activity will add to the body of knowledge 
· How it addresses an area of importance. 

	Purpose of Research Activity
To critically explore the history of how vulnerable adults have been deprived of their liberty in such institutions as Bedlam. To Investigate secure units and the use of Deprivation of Liberty Safeguards (DOLS). To analyse the challenges and possibilities of the application of DOLs for vulnerable adults in care setting.
The justification for the application of DOLS as a safeguarding issue or other justification and does it work.



(this anaerlise  box should expand as you type)

	Research Question
To critically explore and provide an over vie to where the application of DOLS is applied correctly to vulnerable adults in the care sector, analysing challenges and possibilities.
(this box should expand as you type)

	Aims of Research Activity 

To critically analyse if the application of DOLs is appropriate in past and present.
To explore and provide an overview to where the application of DOLS is applied correctly and how it may be improved.
To analyse how the number of applications can be reduced or avoided.
To investigate if the application is applied in a uniform way, with personal centred planning and the inclusion of family 
 

(this box should expand as you type)

	Objectives of Research Activity
This dissertation aims to examine the way in which vulnerable adults have been treated in the past in such place as Bedlam. How Deprivation of Liberty Safeguards (DOLs) are currently being used for vulnerable adults throughout the care system. The reasons for their use will be investigated and the author will question whether such widespread implementation of them can be justified. In particular the author will question whether DOLs benefit the care user or are being used as a way of making life easier for care. providers. The author will compare geographical areas to the way they use the application of DOLs and if there any more beneficial alternatives. 
(this box should expand as you type)

	Proposed methods (maximum 600 words)
Provide a brief summary of all the methods that may be used in the research activity, making it clear what specific techniques may be used. If methods other than those listed in this section are deemed appropriate later, additional ethical approval for those methods will be needed.

	Furthermore, this analysis aims to synthesise the empirical evidence available and consequently to consider what the implications are for future policy and practice in relation to DOLs,this will be done by literally reviewing books, journal, research papers and government documents. The proposed method of research is a literature review. A literature review enables the writer to review and report on current relevant literature completed by academics within the field. According to Leicester University (no date) they state: ‘A literature review situates your research focus within the context of the wider academic community in your field’. It encourages a critical focus on any relevant literature and ascertain any gaps for further research. Oliver (2012) explains a literature review is not something you can write without researching first, one will need to gather information, classify it and possibly reject some of it. When the literature review has been completed it shows the understanding, knowledge and up-to-date awareness of the literature that is available. Using a literature review enables ideas to have substance, readers may not think your ideas are valid, your research will need to persuade readers. The method to be used for this literature review is gathering research from books, research papers, journal articles, reports and possible newspapers. When the information is gathered by using laptops, computers and tablets the dissertation will be written both in university and at home. The library and online resources will be vital to get the academic references needed. Oliver, P. (2012). Succeeding with your literature review a handbook for students. 
Berkshire,England: McGraw-Hill : Open University Press





(this box should expand as you type)




	Location of research activity
Identify all locations where research activity will take place.

	Desk and computer based. University, library and home

(this box should expand as you type)

	Research activity outside of the UK
If research activity will take place overseas, you are responsible for ensuring that local ethical considerations are complied with and that the relevant permissions are sought. Specify any local guidelines (e.g. from local professional associations/learned societies/universities) that exist and whether these involve any ethical stipulations beyond those usual in the UK (provide details of any licenses or permissions required). Also specify whether there are any specific ethical issues raised by the local context in which the research activity is taking place, for example, particular cultural and/or legal sensitivities or vulnerabilities of participants.

	
na

(this box should expand as you type)


	Use of documentation not in the public domain: Are any documents NOT publicly available?   

	NO
	☒

	
	YES
	☐

	If Yes, please provide details here of how you will gain access to specific documentation that is not in the public domain and that this is in accordance with prevailing data protection law of the country in question and England and Wales.

NA

(this box should expand as you type)





SECTION F: Scope of Research Activity
	Will the research activity include:
	
YES
	
NO

	Use of a questionnaire or similar research instrument?
	☐
	☒

	Use of interviews?
	☐
	☒

	Use of diaries?
	☐
	☒

	Participant observation with their knowledge?
	☐
	☒

	Participant observation without their knowledge?
	☐
	☒

	Use of video or audio recording?
	☐
	☒

	Access to personal or confidential information without the participants’ specific consent?
	☐
	☒

	Administration of any questions, test stimuli, presentation that may be experienced as physically, mentally or emotionally harmful / offensive?
	☐
	☒

	Performance of any acts which may cause embarrassment or affect self-esteem?
	☐
	☒

	Investigation of participants involved in illegal activities?
	☐
	☒

	Use of procedures that involve deception?
	☐
	☒

	Administration of any substance, agent or placebo?
	☐
	☒

	Working with live vertebrate animals?
	☐
	☒

	Other primary data collection methods, please explain in this box
For example, ‘focus groups’. Please indicate the type of data collection method(s) in this box and tick the accompany box.
	☐
	☒

	Details of any other primary data collection method:



(this box should expand as you type)
	
	


If NO to every question, then the research activity is (ethically) low risk and may be exempt from some of the following sections (please refer to Guidance Notes).

If YES to any question, then no research activity should be undertaken until full ethical approval has been obtained. 



SECTION G: Intended Participants
	Who are the intended participants: NA
	
YES
	
NO

	Students or staff at the University?
	☐
	☒

	Adults (over the age of 18 and competent to give consent)?
	☐
	☒

	Vulnerable adults?
	☐
	☒

	Children and Young People under the age of 18? (Consent from Parent, Carer or Guardian will be required)
	☐
	☒

	Prisoners?
	☐
	☒

	Young offenders?
	☐
	☒

	Those who could be considered to have a particularly dependent relationship with the investigator or a gatekeeper?
	☐
	☒

	People engaged in illegal activities?
	☐
	☒

	Others (please identify specifically any group who may be unable to give consent) please indicate here and tick the appropriate box.

	☐
	☒

	Other – please indicate here:



(this box should expand as you type)
	
	



	Participant numbers and source
Provide an estimate of the expected number of participants. How will you identify participants and how will they be recruited? 

	How many participants are expected?

	

NA
(this box should expand as you type)

	Who will the participants be?

	
NA

(this box should expand as you type)

	How will you identify the participants?
	

NA
(this box should expand as you type)





	Information for participants:
	
YES
	NO
	
N/A

	Will you describe the main research procedures to participants in advance, so that they are informed about what to expect?
	☐
	☐
	☒

	Will you tell participants that their participation is voluntary?
	☐
	☐
	☒

	Will you obtain written consent for participation?
	☐
	☐
	☒

	Will you explain to participants that refusal to participate in the research will not affect their treatment or education (if relevant)?
	☐
	☐
	☒

	If the research is observational, will you ask participants for their consent to being observed?
	☐
	☐
	☒

	Will you tell participants that they may withdraw from the research at any time and for any reason?
	☐
	☐
	☒

	With questionnaires, will you give participants the option of omitting questions they do not want to answer?
	☐
	☐
	☒

	Will you tell participants that their data will be treated with full confidentiality and that, if published, it will not be identifiable as theirs?
	☐
	☐
	☒

	Will you debrief participants at the end of their participation, in a way appropriate to the type of research undertaken?
	☐
	☐
	☒

	If NO to any of above questions, please give an explanation 

	


(this box should expand as you type)



	Information for participants:
	
YES
	NO
	
N/A

	Will participants be paid?
	☐
	☐
	☒

	Is specialist electrical or other equipment to be used with participants?
	☐
	☐
	☒

	Are there any financial or other interests to the investigator or University arising from this study?
	☐
	☐
	☒

	Will the research activity involve deliberately misleading participants in any way, or the partial or full concealment of the specific study aims?
	☐
	☐
	☒

	If YES to any question, please provide full details 

	


(this box should expand as you type)





SECTION H: Anticipated Risks
	[bookmark: _Toc47086515][bookmark: _Toc47086731][bookmark: _Toc47328789][bookmark: _Toc47329001][bookmark: _Toc47330030]
Outline any anticipated risks that may adversely affect any of the participants, the researchers and/or the University, and the steps that will be taken to address them. 

If you have completed a full risk assessment (for example as required by a laboratory, or external research collaborator) you may append that to this form.  

	[bookmark: _Toc47086516][bookmark: _Toc47086732][bookmark: _Toc47328790][bookmark: _Toc47329002][bookmark: _Toc47330031]Full risk assessment completed and appended? 

	[bookmark: _Toc47086517][bookmark: _Toc47086733][bookmark: _Toc47328791][bookmark: _Toc47329003][bookmark: _Toc47330032]Yes 
	☐

	
	[bookmark: _Toc47086519][bookmark: _Toc47086735][bookmark: _Toc47328793][bookmark: _Toc47329005][bookmark: _Toc47330034]No
	☒

	Risks to participants
For example: emotional distress, financial disclosure, physical harm, transfer of personal data, sensitive organisational information

	Risk to Participant:

NA

(this box should expand as you type)
	How will you mitigate the Risk to Participant

NA

(this box should expand as you type)

	If research activity may include sensitive, embarrassing or upsetting topics (e.g. sexual activity, drug use) or issues likely to disclose information requiring further action (e.g. criminal activity), give details of the procedures to deal with these issues, including any support/advice (e.g. helpline numbers) to be offered to participants. Note that where applicable, consent procedures should make it clear that if something potentially or actually illegal is discovered in the course of a project, it may need to be disclosed to the proper authorities

	
NA

(this box should expand as you type)

	Risks to investigator
For example: personal safety, physical harm, emotional distress, risk of accusation of harm/impropriety, conflict of interest

	Risk to Investigator:
Being upset by information

(this box should expand as you type)
	How will you mitigate the Risk to Investigator:

Speak to student services
 (this box should expand as you type)

	University/institutional risks
For example: adverse publicity, financial loss, data protection

	Risk to University:

NO
(this box should expand as you type)
	How will you mitigate the Risk to  University:


NA
(this box should expand as you type)



	Disclosure and Barring Service

	If the research activity involves children or vulnerable adults, a Disclosure and Barring Service (DBS) certificate must be obtained before any contact with such participants.
	YES

	NO

	N/A


	Does your research require you to hold a current DBS Certificate?
	☒
	☐
	☐





SECTION I: Feedback, Consent and Confidentiality
	Feedback
What de-briefing and feedback will be provided to participants, how will this be done and when? 

	
NA

(this box should expand as you type)

	Informed consent
Describe the arrangements to inform potential participants, before providing consent, of what is involved in participating. Describe the arrangements for participants to provide full consent before data collection begins. If gaining consent in this way is inappropriate, explain how consent will be obtained and recorded in accordance with prevailing data protection legislation.

	
NA

(this box should expand as you type)

	Confidentiality / Anonymity
Set out how anonymity of participants and confidentiality will be ensured in any outputs. If anonymity is not being offered, explain why this is the case. 

	

NA
(this box should expand as you type)





SECTION J: Data Protection and Storage
In completing this section refer to the University’s Research Data Management Policy and the extensive resources on the University’s Research Data Management web pages (http://uwtsd.ac.uk/library/research-data-management/).
	Does the research activity involve personal data (as defined by the General Data Protection Regulation 2016 “GDPR” and the Data Protection Act 2018 “DPA”)?
	YES
	NO

	“Personal data” means any information relating to an identified or identifiable natural person (‘data subject’). An identifiable natural person is one who can be identified, directly or indirectly, in particular by reference to an identifier such as a name, an identification number, location data, an online identifier or to one or more factors specific to the physical, physiological, genetic, mental, economic, cultural or social identity of that natural person.
	☐
	[image: ]

	If YES, provide a description of the data and explain why this data needs to be collected:

	

NA
(this box should expand as you type)

	Does it involve special category data (as defined by the GDPR)?
	YES
	NO

	“Special category data” means sensitive personal data consisting of information as to the data subjects’ –
(a) racial or ethnic origin,
(b) political opinions,
(c ) religious beliefs or other beliefs of a similar nature,
(d) membership of a trade union (within the meaning of the Trade Union and Labour Relations (Consolidation) Act 1992),
(e) physical or mental health or condition,
(f) sexual life,
(g) genetics,
(h) biometric data (as used for ID purposes),
	
☐
	
[image: ]☐

	If YES, provide a description of the special category data and explain why this data needs to be collected:

	
NA

(this box should expand as you type)


	
Will the research activity involve storing personal data and/or special category data on one of the following:
	YES
	NO

	Manual files (i.e. in paper form)?
	☐
	☒

	University computers?
	☐
	☒

	Private company computers?
	☐
	☒

	Home or other personal computers?
	☐
	☒

	Laptop computers/ CDs/ Portable disk-drives/ memory sticks?
	☐
	☒

	“Cloud” storage or websites?
	☐
	☒

	Other – specify:

	☐
	☒

	For all stored data, explain the measures in place to ensure the security of the data collected, data confidentiality, including details of password protection, encryption, anonymisation and pseudonymisation:

	
NA
(this box should expand as you type)

	All Data Storage

	Will the research activity involve any of the following activities:
	YES
	NO

	Electronic transfer of data in any form?
	☐
	☒

	Sharing of data with others at the University?
	☐
	☒

	Sharing of data with other organisations?
	☐
	☒

	Export of data outside the European Union or importing of data from outside the UK?
	☐
	☒

	Use of personal addresses, postcodes, faxes, emails or telephone numbers?
	☐
	☒

	Publication of data that might allow identification of individuals?
	☐
	☒

	Use of data management system?
	☐
	☒

	Data archiving?
	☐
	☒

	If YES to any question, please provide full details, explaining how this will be conducted in accordance with the GDPR and DPA (and/or any international equivalent):

	
NA

(this box should expand as you type)

	List all who will have access to the data generated by the research activity:

	
NA

(this box should expand as you type)

	List who will have control of, and act as custodian(s) for, data generated by the research activity:

	
NA

(this box should expand as you type)

	Give details of data storage arrangements, including security measures in place to protect the data, where data will be stored, how long for, and in what form. Will data be archived – if so how and if not why not.  

	
NA

(this box should expand as you type)

	Please indicate if your data will be stored in the UWTSD Research Data Repository (see https://researchdata.uwtsd.ac.uk/ ).   If so please explain. (Most relevant to academic staff) 

	

NA
(this box should expand as you type)

	Confirm that you have read the UWTSD guidance on data management (see https://www.uwtsd.ac.uk/library/research-data-management/)

	YES
	☒

	
	NO
	☐

	Confirm that you are aware that you need to keep all data until after your research has completed or the end of your funding NA
	YES
	☐

	
	NO
	☐





SECTION K: Declaration
	The information which I have provided is correct and complete to the best of my knowledge. I have attempted to identify any risks and issues related to the research activity and acknowledge my obligations and the rights of the participants.

In submitting this application I hereby confirm that I undertake to ensure that the above named research activity will meet the University’s Research Ethics and Integrity Code of Practice

	Signature of applicant:
	Samantha Derl-Davis
	Date:




For STUDENT Submissions:
	Director of Studies/Supervisor:
	
	Date:

	Signature:
	

	



For STAFF Submissions:
	Head of School/Assistant Dean:
	
	Date:

	Signature:
	

	



Checklist: Please complete the checklist below to ensure that you have completed the form according to the guidelines and attached any required documentation:
	☒
	I have read the guidance notes supplied before completing the form.

	☒
	I have completed ALL RELEVANT sections of the form in full.

	☒
	I confirm that the research activity has received approval in principle

	☐
	I have attached a copy of final/interim approval from external organisation (where appropriate)

	☐
	I have attached a full risk assessment (and have NOT completed Section H of this form) (where appropriate)  ONLY TICK IF YOU HAVE ATTACHED A FULL RISK ASSESSMENT

	☒
	I understand that it is my responsibility to ensure that the above named research activity will meet the University’s Research Ethics and Integrity Code of Practice.

	☒
	I understand that before commencing data collection all documents aimed at respondents (including information sheets, consent forms, questionnaires, interview schedules etc.) must be confirmed by the DoS/Supervisor, module tutor or Head of School.

	☒

	I have deleted the guidance notes before submitting the PG2 for consideration






	RESEARCH STUDENTS AND STAFF ONLY
All communications relating to this application during its processing must be in writing and emailed to pgresearch@uwtsd.ac.uk , with the title ‘Ethical Approval’ followed by your name.
You will be informed of the outcome of your claim by email; therefore it is important that you check your University and personal email accounts regularly.



STUDENTS ON UNDERGRADUATE OR TAUGHT MASTERS PROGRAMMES should submit  this form (and receive the outcome) via systems explained to you by the supervisor/module leader.

This form is available electronically from the Academic Office web pages: http://www.uwtsd.ac.uk/academic-office/



Application Process

All staff research projects and all research students must submit the Ethical Approval Form to the University Ethics Committee via the Academic Office (pgresearch@uwtsd.ac.uk).   Staff research directly in relation to personal study for taught undergraduate or Masters programmes should be submitted via the Faculty procedures explained below.

Taught masters and taught undergraduate research Ethical Approval Forms are considered within Faculties.  Faculties will provide details of the specific processes for this.  Where the Ethical issues within any single ethical application are of particular concern the Faculty will refer these to the University Ethics Committee.   Any student activity that involves the collection of primary data needs to undergo Ethical approval, this includes assignment work as well as dissertations.   
hat are relevant to your research
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