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'The law governing homicide in England and Wales is a rickety structure set upon shaky foundations. Some of its rules have been unaltered since the seventeenth century, even though it has long been acknowledged that they are in dire need of reform' 
(Law Commission, 2005)



This essay will discuss the current and historical laws governing homicide in England and Wales. As the essay title states, it is evident that the law governing homicide in England and Wales is a “rickety structure set upon shaky foundations” as will be outlined and quoted by Chalk in Hansard (2016). Key terms in this essay title will be defined such as the evidently ambiguous terminology of the word and several variations of “homicide”. The history of the legislation surrounding homicide will briefly be discussed along with a very select few of many cases to exemplify the ambiguity of this topic within such a short limitation of word count for this paper. The controversy surrounding what constistutes the different types of homicide will also be touched upon. The main being murder and manslaughter and the intent of which they are committed. Legal terminology such as mens rea and actus reus will also be defined and refered to throughout this essay.

Herring (2020) points out that the structure of Homicide varies globally dependent on what their laws are on homicide. There are two types of homicide in English criminal law: manslaughter and the most serious, murder. There are, however, differences whereby a defendant can have civil liability, this can include a killing that has occurred accidentally. There are many criticisms of the law surrounding homicide under English and Welsh Law due to the fact that the two types of homicide are so broad. Lord Hailsham explains that:

“Murder, as every practitioner of the law knows, though often described as one of the utmost heinousness, is not in fact necessarily so, but consists of a whole bundle of offences like the so-called Moors murders to the almost venial, if objectivelt immoral, “mercy killing” of a beloved partner.” (Howe, cited in Herring, 2020, p.289).

The current law governing homicide in England and Wales cover murder and manslaugher. As stated by The House of Commons (2016), there are also other homicide offences including infanticide. Surpisingly, the act of murder is not actually set out in statute. However, both murder and manslaughter are common law offences. During the seventeeth century, Lord Chief Justice Coke, of which is also cited in the Law Commission 2006, defines murder as carrying a mandatory life sentence when someone unlawfully kills another person (House of Commons Library, 2016). 

There are several types of homicide, to address “murder”, before 1957, capital punishment was the main sentence for this crime, however, it was common to be accepted as a life sentence in prison. The Homicide Act 1957, according to The Law Commission (2015), significantly limited the murder penalty for murder, furthermore, in 1965, Parliament (being supreme) abolished it in its entirity in regard to murder in that a life sentence would take its place. A “life sentence”, however, does not actually constitute spending ones whole life in prison. There are “tariffs” of the duration one must spend in prison (depending on severity) and then, once this period is over, the individual will be presented to a Parole Board to ensure that they can be safely released (on licence) but are liable for “recall”. The minimum term after the Lord Chief Justice and Home Secretariat fixed this after December 2002, suggested that the starting poiting for high risk cases would be fifteen or sixteen years and that all other cases should start at twelve years. The Criminal Justice Act 2003 changed this again and involved a “two stage” approach. 

There is some controversy surrounding the intent for murder versus manslaughter and whether or not it is too broad. In a report by the Law Reform Commission (2008), it is summarised that the English law of murder dictates that a jury us not necessarily to find the actual intention of the murder, unless they are absolutely satisfied that death was a certain outcome of the purpotrators conduct and they were aware of the risk posed. It is also questioned as to whether the intention to cause serious injury be continued to form the mens rea (Latin for “guilty mind”, Cornell Law School, 2021), another relevant term would be actus reus which is latin for a voluntary guilty, criminal act, (Crime Museum, 2021). Under section 4 of the Criminal Justic Act 1964, the Law Reform Commission (2008) states that an intention to cause a serious injury is sufficient enough to consitute murder despite the defendant not having the mens rea to kill. 

Lucid Law (2021) state that the traditional definition definition for the mens rea for murder to be conducted with “malice aforethought”. In this day and age, it is recognised via the “intention”. Before the Homicide Act 1957 there were three categories for malice afoethought that existed to constitute murder: “express malice”,the intention to cause death, “implied malice” , intention to cause grevious bodily harm (GBH), and “constructive malice”, where death resulted whilst attempting to commit an offence whilst resiting arrest and did not intend on killing or inflicting greivious bodily harm. The third was abolished under section 1 of the Homicide Act 1957, however, the first two sections remain. Currently, a defendant now is considered to have mens rea in regard to murder: where there is evident actus reus of murder with intent; actus reus of murder with intent on causing grevious bodily harm; and if the defendant kills or causes grevious bodily harm in order to achieve some alterier motive. 

Macdonald (2018) states that to be convicted of any crime, the defendant has to posess all the requirements of  actus reus and mens rea. Furthermore, event if these requirements are established, that alone is not sufficient enough as the prosecution still has to prove that they both coincided in time, in essence, the defendant must have possessed them at the exact time that the criminal act took place. 

To cite some cases of an “express intention to kill”, there has been a significant amount of ambiguousity as to what exact intention is required. Originally, malicious intent to kill would be required. However, it has been argued that a “benevolent intention”, for example, a “mercy killing”, would not satisfy the mens rea for murder, this has, although, been challenged by courts of whom state that any intention to kill will suffice irrigarless of the motiation. Examples of this can be found in R v Cox [1992] where a mercy killing was sufficient in order to dictate an intention to kill as a requirement for a murder conviction. A similar example of a case is R v Inglis [2011] (Lucid Law, 2021). 

Several cases as follows also show how intent to casue grevious bodily harm with the intention to cause death also is sufficient to be categorised as having the mens rea of murder. Although, there remains ambiguity over the level of mental state of an intention can also be in the same category. There is much in the academia and in terms of legal cases of which has caused controversy in the legal arena with some holding the perception of those of whom act with an intention to commit greivious bodily harm as enough evidence to cause a direct consequence of actud reus but with others holding the view that being a murderer is only appropriate to label someone who has actually acted with the “intention” to kill. This can be seen in R v Vickers [1957] where the intention to cause grievious bodily harm was sufficent enough to constitute mens rea for murder. Furthermore, in another case of R v Hyam [1975], it was presented to the House of Lords to confirm an intention was present to casue grevious bodily harm and the question remained whether it was sufficient for murder, the judgement was unclear and thus left this area of law unclear. This ambiguity from this case though, in R v Cunningham [1982] as presented to the House of Lords confirmed (in this case) that the requirments for mens rea was an intention to kill or to cause grevious bodily harm (Lucid Law, 2021).

It is appartent that the government has accepted some proposals for reform yet has rejected others. Chalk (2016) in Hansard, stated that the “law of homicide is a mess” and referred to the Law Commission’s 2006 report: “Murder, Manslaughter and infanticide” as a “rickety structure set upon shaky foundations” (Hansard, 2016, p.1). Chalk (2016) in Hansard continues to state that the “problem is that the law of homicide creates injustice”. He further states that the solution is the split the offence of murder into two categories of first degree murder and second degree murder.

Critics of this reform have said that despite recent reforms of the legislation surrounding murder and voluntary manslaughter, which would include the defence of diminished responsibility and/or loss of control, the law remains unsaatisfactory. It is argued that one should be able to plead the defence of duress whereby they had no protection of an average person. Also, as per the Criminal Justice Act 2003, there lacks a differentiation between blameworthiness. As can be seen by the recent murder by the 66 year old woman of whom killed her husband over a “ bubble and squeak row”, many have taken to social media to celebrate her actions (Bartleby Research, 2021).

In Child et al (2017,p.80), the many Law Commission reports in regard to te “loss of control” defence in the Homicide Act 1957 have concluded that new legislation is required as the judges alone could not “cure the defects in the defence of provocation”. However, the reccomendations of the Law Commission put forward were thought to be unsuccessful whilst there still exists a life 




sentence for murder. It has been said that the madatory life sentence for murder should be abolished. The reason for this is that whilst judges are presented with cases where they feel sympathy for the defendant, and that they thought a life sentence was not appropriate in that case, they are left feeling helpless as they did not hold sentence discretion. If the Law Commission’s recommendation had been taken on board, it would have changed the existing provocation defence. But the Coroners and Justice Act 2009 abolished the defence of provocation by replacing it with the new defence of “loss of self-control” which is defined in section 54(1) as:

 “Where a person (‘D’) kills or is a party to the killing of another (‘V’), D is not to be convicted of murder if  (a) D’s acts and omissons in doing or being a party to the killing resulted from D’s loss of self-control, (b) the loss of self-control had a qualifying trigger, and (c) a person of D’s sex and age, with a normal degree of tolerance and self restraint and in the circumstances of D, might have reacted in the same or in a similar way to D.” (Child et al, 2017, p.81).



To conclude this short essay, it is clearly evident, that after over one hundred years, the legislation surrounding the criminal (and/or non) act of homicide is in diar need of reformation. There are many critiques of the current legislation and current criminal justice system surrounding this issue. There is an evident and ambiguous crosover between grevious bodily harm and the intent of murder. Quite rightly so, as those of whom critique, there needs to be a drastic and imidiate reform of such reform for such a severe level of criminality. There seems to be cases of precedent of which judges are reliant on due to the level of uncertainty surrounding this area of the law. It seems that even the Justice in the House of Lords, are unable to make definitive decisions of which are just and representive of the severity of the crime, to match the level of punishment different individuals should receive as a result.
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