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Executive Summary



This report contains a summary of tort law, specifically the tort of negligence, focusing on what it is and examples of different ways that negligence can occur. 
I have described the three essential elements of negligence using examples of cases to show how they are used in the legal system, the historical cases used in this report played an important role in evolving how the tort of negligence is judged today.

I have used the case of Anns v Merton London Borough Council (1978) to outline negligence in construction and how important its role is in the industry.
Using The Building Safety Act 2022 with the Grenfell Tower fire of 2017 I have highlighted how negligence in construction is important for changes to be made in legislation.

This report includes information on dispute resolution methods and the benefit of using them in place of court procedures.
I have focused on Adjudication using the case of Vinci Construction UK Ltd v Beumer Group UK Ltd (2018) to evaluate the use of dispute resolution for such a case.






2.0 Terms of Reference

The focus of this report is:

2.1 To describe negligence in tort law and to break down the elements.

2.2 To highlight negligence as a tort in construction, its impact on the industry and its effect on a construction project.

2.3 To evaluate adjudication as a method of dispute resolution and its use in the case of Vinci Construction UK Ltd v Beumer Group UK Ltd [2018].

















3.0 Negligence


Negligence is one of several civil wrongs referred to as Torts.
A tort is an act legally considered as wrong, typically in a way that causes harm to people’s rights, health, property or finances etc. For example, the tort of assault could result in harm to a person’s health, whereas slander could result in damage to a person or business’ reputation.
Unlike with criminal law, a claim made under tort law will, if successful, result in the tortfeasor being legally obligated to pay for any damages caused.

The tort of negligence is the most common of the few.
To summarise, the tort of negligence is a civil wrong where damages are caused to a person due to another who had failed to avoid a risk that a reasonable person would have foreseen.
The tort of negligence has three essential elements:

· The Duty of Care
· Breach of Duty of Care
· Damage caused from the Breach

1.0 
2.0 
3.0 
3.1 The Duty of Care

In any negligence claim, the claimant would have expected a duty of care from the defendant which they would argue was not shown. Usually, the duty of care is readily apparent, such as in the case of an employer and employee, where the employer should hold a duty of care for employee. However recently civil law has changed to be able to settle situations between parties where no formal contract or agreement is in place.

“But the civil law relating to negligence has evolved and grown to deal with situations that arise between two or more parties even where no contract, written or implied, exists between them.” – LawTeacher (2013)

Although it is accepted that it is not necessary for an official agreement to exist, there must still be proximity required between the involved parties for a duty of care to exist.
A turning point in tort law started during the Donoghue v Stevenson [1932] case where Lord Atkin introduced the ‘neighbour principle’ outlining the expectations as to who has a duty of care. In the case of Donoghue v Stevenson, the café should have had a duty of care towards Mrs Donoghue, her being their customer and “Neighbour”. Lord Atkin had then defined neighbour.


“Who, then, in law, is my neighbour? The answer seems to be persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being affected when I am directing my mind to the acts or omissions which are called in question.” – Atkin (1932)

3.2 Breach of Duty of Care

After establishing that a duty of care is expected from a defendant, it must be proven that there was a breach of such.
The breach of duty of care is typically assessed in two stages: the standard of care and the behaviour measured against the standard.
The standard of care will vary between cases, for example the waiting staff at a restaurant would not be expected to have the same duty of care as a surgeon in a hospital. 
The behaviour measured against the standard goes back to the fundamentals of the tort of negligence, where a reasonable person would have been able to foresee the risk and avoid it.


3.3 Damage must be Caused

If a breach of duty of care is proven, the claimant must still be able to show that the breach in question had caused them damage, and that the damage is related to the breach.
The “but for” test can be used in establishing causation, such as in the Barnett v Chelsea & Kensington Hospital [1969] case. Mrs Barnett sued the hospital that her partner Mr Barnett had been to following his death from arsenic poisoning. The “but for” test had satisfied the questing of causation as even if Mr Barnett had been admitted, with correct procedure followed it was still very unlikely he would have survived. The result was that the hospital was not liable. 
“Introduced the 'but for' test ie would the result have occurred but for the act or omission of the defendant? If yes, the defendant is not liable.” – elawresources 









4.0 Case Law in Construction


4.1 Case law is commonly used in construction, the fundamental being that in common law decisions will be made following judicial precedent, meaning decisions made by a court will be used in future cases, referred to as stare decisis, Latin for “to stand by the decided”.

4.2 Anns v Merton London Borough Council [1978]  was a development (following Dutton v Bognor Regis UDC) in how the House of Lords ruled in negligence.
The claimants resided in a block of flats constructed by contractors under their local authority, Merton LBC.
Due to insufficient inspection of the foundations by Merton LBC, the foundations were not built to the standard set out in the authorities’ by-laws.
The properties sustained damage including cracking of the walls rendering the properties unsafe to live in. 

4.3 The residents claimed negligence against Merton LBC, that their failure to inspect the foundations had resulted in the damages. It was found that the council had been liable in negligence as a duty of care was owed to the claimants where the council should have carried out the correct inspections.
Lord Wilberforce introduced a two stage test for duty of care, to summarise:
Relationship of proximity based on “prima facie” meaning foreseeability.
and to consider any possibility where there would be no duty of care.

4.4 Although the Anns Test is no longer used, the Anns v Merton LBC case was significant in developing how negligence is ruled today. The principles of the time were necessary for the House of Lords to adapt to an industry that is forever changing.
The construction of the claimants’ flats of the Anns v Merton LBC case was in 1962, the claimants would not have had the same scrutiny over the construction of their homes as if the project had started at present date where modern day building regulations are in place.

4.5 The Building Safety Act 2022 is new safety legislation, “granted Royal Assent on 28 April 2022” – Department for Levelling Up, Housing and Communities (2022) following the Grenfell Tower fire of 2017.
72 people died as a result of the disaster, starting from a defective fridge-freezer but it was the aluminium composite cladding used on the exterior which had caused the rapid spread of fire and eventual destruction of the tower. The cladding used was in the interest of cost and energy efficiency and did not meet the fire-retardant specification. Additionally a sprinkler system was overlooked in the refurbishment in the interest of saving money.
The owner of the tower, the Royal Borough of Kensington and Chelsea, admitted to negligence and that there was a breach of duty of care.
“In a letter to BLJ solicitors, the council admitted breaching a duty of care to some residents of the tower” – Symonds (2022)
Due to the sensitive nature of many of the claimants cases, the court has halted legal proceedings so they may be settled through alternative dispute resolution processes.

4.6 It appears that case law in construction is important for any meaningful change to decisions made by the courts and for changes in building legislation.

4.7 Any party involved in a construction project must consider who their work is affecting not only at the present, but long after completion of the project.
Negligence by anyone involved in the project could result in serious damages to which they could be liable, this should be considered even before preliminary measures begin on the project.
Reasons for negligence could range from failure to comply with building regulations and cost cutting (such as Grenfell Tower 2017) to a lack of experience or training, however none are a defence and liability must fall somewhere.








5.0 Adjudication 


5.1 Adjudication is a legal procedure used for dispute resolution, the adjudicator is always a third party to either side of the dispute.
The importance of adjudication in construction is that it works on a strict timeframe, with a maximum of 28 days before a decision must be reached,  and will only consider documented evidence when making decisions. This benefits each party involved as construction projects themselves typically have strict schedules and deadlines, and an expensive, time consuming court procedure would apply unnecessary pressure to a project.


5.2 The case of Vinci Construction UK Ltd v Beumer Group UK Ltd (2018) had used the adjudication process to attempt to resolve a dispute between Vinci and their sub-contractor Beumer, who had been contracted to carry out maintenance work on baggage handling equipment at Gatwick Airport.
Delays on the works on two of the sections by Beumer resulted in an enforceable damages payment to be made to Vinci of over £9.6m, as the liquidated and ascertained damages was agreed in the contract prior to works.
Despite the adjudicator deciding that payments be made to Vinci, Beumer refused to pay, arguing that the adjudicator’s decision was a breach of natural justice.
The Vinci v Beumer dispute continued over a total of seven adjudications, every time initiated by Beumer, who returned with varying arguments, including the adjudicator not disclosing information from another sub-contractor on the same project, and the adjudicator not giving acceptable reasoning in his decision. 


5.3 The use of adjudication for the Vinci v Beumer case was the correct method of dispute resolution, however the entire process had been drawn out into what reflects a lengthy court procedure, instead of what is intended to be a straight forward decision regarding a dispute. This appeared to be a blatant abuse of the adjudication system. 
Considering that the decision made by an adjudicator is enforceable in court, the case of Vinci v Beumer had six additional adjudications where the courts should have enforced the decisions made after the first.







“Adjudicators' decisions will be enforced by the court by summary judgment regardless of errors of fact and/or law by the adjudicator. Aggrieved losing parties can and should comply with the adjudicator's decision, as long as that decision was made by an adjudicator with jurisdiction over the dispute, who has conducted the adjudication fairly and in accordance with the rules of natural justice.”
 – EWHC 2283 (TCC) (2016)














6.0 Conclusion

The tort of negligence within common law has never been perfectly clear, it has its own history and the interpretation of it has been changed many times dating back to Donoghue v Stevenson [1932].
Negligence in construction is a very serious concern and its impacts can be devastating, it appears that in the case of the Grenfell Tower refurbishment there were numerous neglectful decisions that resulted in expensive damages including loss of life.
Adjudication appears to be in most cases a very time and cost effective method of dispute resolution, however in the case of Vinci v Beumer, the method was exploited undermining the very purpose of adjudication.
With this in mind, it may have been more sensical for the Vinci v Beumer case to be resolved in court.



















7.0 References

Department for Levelling Up, Housing and Communities July 2022. The Building Safety Act [online]. Available from: https://www.gov.uk/guidance/the-building-safety-act	
[Accessed 28 November 2022].

E-lawresources. N.D. Barnett v Chelsea & Kensington Hospital [online]. Available from: http://www.e-lawresources.co.uk/Barnett-v-Chelsea--and--Kensington-Hospital.php
[Accessed 26 November 2022].

LawTeacher. November 2013. The Tort of Negligence. [online]. Available from: https://www.lawteacher.net/free-law-essays/tort-law/tort-of-negligence.php?vref=1 [Accessed 22 November 2022].

LawTeacher. November 2013. The Neighbour Principle in Tort Law. [online]. Available from: https://www.lawteacher.net/free-law-essays/tort-law/neighbour-principle.php?vref=1 [Accessed 22 November 2022].

LawTeacher. November 2013. Anns v Merton London Borough Council. [online]. Available from: https://www.lawteacher.net/cases/anns-v-merton-lbc.php?vref=1 
[Accessed 26 November 2022].

Sarah Knapton June 2017. Grenfell Tower refurbishment [online]. Available from: https://ghostarchive.org/archive/4iSM6
[Accessed 28 November 2022].

Technology and Construction Court 2016 [EWHC 2283]. Available from: http://www.adjudication.co.uk/archive/view/case/1768/beumer_group_uk_ltd_v_vinci_construction_uk_ltd_[2016]_ewhc_2283_(tcc)/
[Accessed 26 November 2022].

Theresa Mohammed and Matthew Watson 2018. Vinci v Beumer [online]. Available from: https://constructionmanagement.co.uk/vinci-v-beumer-baggage-delays-lead-97m-payout/
[Accessed 26 November 2022].

Tom Symonds July 2022. Grenfell: Council liable for four deaths, high court judge finds [online]. Available from: https://www.bbc.co.uk/news/uk-england-london-62354354
[Accessed 28 November 2022].











2

