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Systematically examine the contribution made by the principles of Direct Effect; Indirect Effect and Member State Liability to the ‘new legal order of international law’. (Van Gen den Loos (Case 26/62) [1963] ECR 1)


The legal order created by the European Union (EU) has become an integral component to the political life and society of the EU Member States (MS) and its citizens (Borchardt, 2016, pp. 7-10). The EU is an impressive supranational organisation created by law, based on law and founded upon fundamental values such as equality and freedom which are protected and translated into reality (Johansson and Lindstrom, 2017). As an institutional system the supremacy of the EU is paramount to its operation and intention to create market integration. In 2009 the Treaty of Lisbon restructured the EU establishing two treaties depicting its rules; the Treaty of the European Union (TEU) and the Treaty of the Functioning of the European Union (TFEU) accompanied by the Charter of Fundamental Rights of the EU. Based on the rule of law, every action taken by the EU is founded on treaties which have been approved voluntarily and democratically by all MSs (Martin, 2016, pp. 66-67). 

Sources of EU law are split into hierarchical categories described as primary and secondary law (Johansson and Lindstrom, 2017). When examining EU law, treaties constitute the basis of legal order and are therefore recognised as its primary source and foundation. As binding agreements between EU member countries, treaties specify the objectives of the EU and rules for institutions, stipulating how decisions are made and the connection between the EU and its MSs. Serving as EU primary legislation and amended to ensure the effectiveness and coherence of the EU, under the treaties EU institutions can adopt legislation which the MSs can enforce, subsequently making secondary sources of EU law (Europa, 2020b). The ‘legal acts’ of the Union are listed in Article 288 TFEU as regulations, directives, decisions, recommendations and opinions. EU institutions may employ legal acts of this nature however, they can only do so if entitled under the treaties (Foster, 2020, pp. 95).  
The ‘new legal order’ of international law has been shaped by the contributions made by the principles of; Direct effect of European law along with Indirect effect and Member State liability. These contributions have been determined by the judgements of case law showcasing judicial creativity, whilst maintaining the full effectiveness of EU law (Eurofound, 2017). 


When examining the doctrine of direct effect, it can apply both horizontally and vertically dependent on whom the right is being enforced and its nature. Vertical situations occur where an individual invokes EU legislation against a MS and conversely horizontal situations occur when an individual invokes EU legislation against another individual (Eur-Lex, 2015). 
It would be incredulous to not give reference to Van Gend en Loos [1963] when considering vertical direct effect. This case was considered a moment of passage, a turning point in legal history whereby the European Court of Justice (ECJ) historical judgement established that Article 12 Treaty of Rome (now Article 30 TFEU) not only imposed obligations on MSs but also created rights for individuals which were to be protected by national courts. It determined that the common markets functioning concerned all parties, referring to the treaties preamble which gave reference to the ‘peoples’ (Grief, 2016). Thus, making the treaty directly applicable to ordinary people, creating a new legal order of international law; namely direct effect (Oliver, 2014). 
Direct effect in EU law enables individuals to invoke EU directive provisions before a national court, assuming that the directive has direct effect and that the national rule contradicts the directive. Provisions set out in Van Gend en Loos [1963] state they must be sufficiently clear, precise and unconditional (Chimbga, 2015). This seminal case has been portrayed as critical in the process of European integration and the development of a transnational institution, protecting individuals rights where national law falls short (Grief, 2016). 
As established without treaties there is no EU law, similarly one of the most fundamental principles of EU law is the supremacy principle whereby the MSs transfer their rights to sovereignty, by virtue of EU law taking precedence over conflicting national law, illustrated in Costa v Enel [1964] (Hofmann, 2010). Jointly the principle of supremacy and direct effect denote that treaty provisions may be used before domestic courts to make claims overriding domestic law (Chimbga, 2015). Defrenne v Sabena [1976] exemplifies this principle with the application of horizontal direct effect, whereby the courts identified a claim to be sufficiently precise considering the principles laid down in Article 141 (now 157 TFEU), therefore could be relied on before the national courts as the courts concern and duty was to ensure the EU’s aims were not ignored by MSs and EU institutions (Craig and Burca, 2015, pp.192).

The application of direct effect to EU Directives has been described as the most problematic area due to the importance in clarifying the comprehensive scope of EU policy making, to which the treaty supplies a mere framework. Not to be confused with direct applicability which concerns itself with treaties and regulations, which are ‘self-executory’ and binding in their entirety, directly applicable in all MSs and capable of both horizontal and vertical direct effect. Directives are only vertically directly effective and binding on MSs as regards to the result to be achieved therefore, implementation is required, a prerequisite seen in Van Duyn [1975], where a distinction was made between obligation and the most appropriate method for implementation (Europa, 2016). 
Concluding that the MSs may use discretion when implementing albeit not available in Van Duyn [1975], emphasising that an individual cannot be held responsible for the MSs failure or improper implementation of a directive, giving rise to the estoppel reasoning argument, which became the justification for directives to have direct effect (Craig and Burca, 2015, pp. 200-204). In Ratti [1975] the two-element test required in order for a directive provision to have direct effect, was established in order to be unconditional and precise. Ratti emphasised that the time limit of implementation was of great importance, as the MS obligation to implement only becomes applicable once the implementation deadline has passed (Marson and Ferris, 2015). However, in order to determine whether authorities are acting within their powers, the ECJ held in Verbond [1977] that a directive could still be invoked even after implementation by the MS. Additionally in Mangold [2005] the ECJ applied the general principle of law to allow a Directive to be effective, before the period of implementation had expired. Albeit that during the implementation period the MSs must refrain from compromising the Directive; Inter-Environment [1997] (Johansson and Lindstrom, 2017).

When considering horizontal and vertical direct effect it is important to note that Treaties, Regulations and Decisions are both horizontally and vertically directly effective. However, due to Directives being directed at MSs they only have the ability to be vertical. This was confirmed in Faccini Dori [1994] . Nevertheless, controversially it has been argued that horizontal direct effect of directives was seen in Marshall v Southhampton [1986]. Given the evolution which has been interpreted as an exception of the broad definition of ‘state’ Marshall has been argued to have been vertical direct effect due to the Health Authority being a state body – an ‘emanation of the state’ (Backes and Eliantonio, 2009). 
‘Emanation of the state was defined in Foster v British Gas [1990] as any ‘body’ providing a public service under the control of the government, such as public sector employers and local authorities. Subsequently the Foster Test would establish the criterion for an emanation of the state (Eurofound, 2011a). However, Albors-Llorens (2014) argues that Foster undermines the estoppel reasoning of vertical direct effect, as the foster test enables as such; horizontal direct effect, due to the wide definition and evolvement of emanations of the state. Albeit, there have been instances where the ECJ has been creative depicting exceptional instances whereby Directives have had horizontal effect, namely; Wells [2004] triangular horizontal effect, and CIA Security International [1996]; incidental horizontal effect. However, these situations must not be regarded as the general principle (Craig and Burca, 2015, pp.216-221).


It is evident that there is a treaty obligation on MSs to adhere to EU law. With regards to recognising and enforcing the supremacy of EU law, the same obligation applies in Article 4(3) TEU requiring the MSs to fulfil their EU obligations, derived from Treaties with the obligation to cooperate in ‘good faith’ (Elsuwege, 2011). The principle of indirect effect was established by the ECJ in the leading case of Von Colson [1984], and derived from Article 4(3) TEU as an alternative tool by which individuals may rely on directives to enforce EU law against another individual in a national court (Craig and Burca, 2015, pp.209-212).
Indirect effect is the principal interpretation, whereby the courts of the MSs must interpret national laws in light of unimplemented or improperly implemented directives. Thus, focusing on the wording and purpose of the directive, provided that the interpretation is consistent with the provisions of the TFEU and EU law, irrespective of whether the directive has direct effect (Marson and Ferris, 2015). This consistent interpretation also known as the principle of harmonious interpretation, requires national courts to act loyal within their competence in order to give EU law its ‘fullest possible effect’. The ‘von colson’ principle promoted that the MSs of the EU are obliged to interpret their existing national laws in a way which will give effect to EU directives; a development safeguarding rights, offering judicial protection to citizens (Gorry, 2019). 

In Von Colson ECJ held that the provisions of the Equal Treatment Directive were unconditional and not sufficiently clear to be deemed directly effective, however in this vertical effect case it was ruled that the national law should be interpreted to the effect the directive’s aims might have intended, reiterating the importance of ensuring the effectiveness of EU law and its supremacy (Craig and Burca, 2015, pp.209-210). 

Although, Von Colson stipulated that national courts are obliged to apply a conforming interpretation more widely, the groundbreaking case concerned with a horizontal dispute was Marleasing [1990] which extended these principles of conforming interpretation further. The ECJ suggested that MSs are compelled to interpret their national laws, as far as possible, in the light of the wording in order to comply with the purpose of the directive whether adopted before or after the Directive in question. As a result, this widened the conforming interpretation doctrine adopted in Von Colson to include a national legislation which had no bearing with a Directive, thus contributing to the new legal order of international law (Wellens, 2010). Marleasing’s contribution to indirect effect was confirmed in Webb v EMO Air Cargo [1994] whereby the House of Lords mirrored UK legislation to that of EU legislation, subsequently creating an alternative route in the implementation of EU law (Craig and Burca, 2015, pp.919). 
When considering the scope of the interpretive obligation the ECJ in Pfeiffer [2004] added that the obligation was not restricted to the provisions themselves, and required the national court to consider the whole body of rules of national law ensuring the produced result is not contrary to that of the Directive (Backes and Eliantonio, 2010). 
Indirect effect can inadvertently cause problems relating to the efficiency and certainty of EU law. Limitations on indirect effect have been noted in Wagner-Miret [1993] whereby the national legislation was clearly conflicted with the relevant directives. Given that national courts are obliged to engage in creative and ‘artificial’ interpretations of EU legislation in order to focus on what the Directive intended, which gives rise to the suggestion that this could ultimately lead to injustices (Chimbga, 2015).


Considering the prohibition of horizontal direct effect and the unfairness that direct effect generates, the principle of state liability was developed in order to hold EU MSs responsible for the non-compliance of implementing, or improper implementation of EU law, thus ensuring an individual’s right to reparations of damages caused by the breach. The principle of state liability was established in Francovich [1991], for loss caused by the non-implementation of Directives (Hanft, 1991). This key case recognised the limits in the doctrines of direct and indirect effect, whereby rights could not be enforced before a national court due to the directive not identifying which party was liable to pay wages, in addition, the failure to take transposition measures. Furthermore, with reference to Article 4(3) TEU in conjunction with the doctrine of full effectiveness of EU law and the duty to act in ‘good faith’, the MS can be held responsible for loss and damages caused by virtue of breaches of Union law (Marson, 2004).
In order to achieve coherence the Francovich test was devised determining state liability, which encompasses conferring rights on individuals, content of the rights must be identifiable from the Directive and there must be a causal link between the breach by the MS and the loss suffered by the individual (Craig and Burca, 2015, pp.251-252). 
The Francovich case held Italy liable for damages as denying the claimant justice due to vague wording of the Directive, which directly influenced the principle of direct effect would ultimately impinge on effet utile of EU law (O’Keefe, 1995). This groundbreaking decision saw the extended access to rights conferred by EU law on individuals and the enforcement of rights where MSs are responsible, contributing to the ‘new legal order’ of international law (Eurofound, 2011b).

When considering Brasserie du Pecheur and Factortame [1996] it was established that a breach of a directly effective treaty provision and failure to transpose directives into national law, gives rise to liability where the rule infringed must be intended to confer rights on individuals, the breach must be ‘sufficiently serious’ and there must be a direct causal link between the breach and the loss suffered by the individual. Inferring that state liability applies to all state breaches of EU law, and not just the failure to transpose Directives, it also applies to breaches by state sovereignty, suggesting that state liability has countered the ineffectiveness of horizontal direct effect (Sousa, 2016). With regards to the requirement of a ‘sufficiently serious’ breach the courts held in Dillenkofer [1996] that failure to implement a Directive constituted such a breach (Eurofound, 2011b).

To ensure the consistent application of EU law the courts determined a ‘sufficiently serious’ breach as a fundamental requirement, nevertheless also implied that there were objective and subjective elements associated to the theory. Therefore, determining a breach of Union law to be ‘sufficiently serious’, the MS must manifestly and gravely disregard the limits of its discretion (Marson, 2004). Furthermore, in Hedley Lomas [1996], a mere infringement of the law may suffice in the establishment of a ‘sufficiently serious’ breach (Mlinaric, 2016). 
When reviewing case law ‘sufficiently serious’ breach can be determined as regressive, as it is apparent that it does not give higher protection to individuals due to the courts tightening of conditions, which need to be satisfied for the claimant to obtain reparations (Craig and Burca, 2015, pp.253-259). The only step towards higher protection was in Kobler [2003] and Traghetti [2006] whereby the courts introduced liability of MSs for breach of Union law via the national courts. However, a more stringent version of ‘sufficiently serious’ breach was applied, namely manifest infringement, thus narrowing the liability of the MSs court leaving little room to establish their liability. Consequently, in favour of the MS, which for future development in the ‘new legal order’ of international law and to offer meaningful protection to individuals, it has been argued that it is necessary to adjust the term ‘sufficiently serious’ breach (Mlinaric, 2016).

The ‘new legal order’ of international law has derived its strength from revolutionary doctrines namely direct effect and the supremacy of EU law. Set out in Van Gend en Loos and Costa v Enel and recognised as the foundation of the ‘new legal order’. Rights have been enhanced by direct effect, indirect effect and member state liability, all of which are a result of groundbreaking case law and judicial creativity rather than Treaty rules. Courts have walked a fine line between extending rights and protecting their sovereignty however, on reviewing the case law it is evident that the protection of fundamental rights is of central importance to the ‘new legal order’ of international law. 
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