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The devolution of policing in Wales: Part Two - a bridge too far?

In May 2022, the Welsh Government published Delivering Justice for Wales – their latest salvo in the ongoing campaign for the devolution of justice. In launching the publication, Counsel General, Mick Antoniw MS, and Minister for Social Justice, Jane Hutt MS (Welsh Parliament, 2022) proclaimed the ‘inevitability’ of criminal justice and policing transferring from Westminster to Cardiff Bay. 
Their claims were quickly endorsed by the four Welsh Police and Crime Commissioners in a joint statement entitled, Justice in Wales Now and into the Future (DPPCC, 2022). Citing the inextricable links between policing and wider devolved public services, the Commissioners demonstrated near complete alignment to their political counterparts in the Senedd. 
Whilst traditionally silent on this issue as a reflection of their operational independence, there also appears to be some ebb on the part of the four Welsh Chief Constables. Speaking before an extraordinary session of the Wales Affairs Select Committee in March 2022, the Chief Constable of South Wales Police, Jeremy Vaughan acknowledged the likely prospect of policing being devolved as a necessary precursor to structural reform of Welsh policing (House of Commons, 2022). 
Through a Welsh political lens, recent events suggest a growing momentum for the devolution of policing. Whilst there is some evidence to support this assessment, this essay will challenge the ‘inevitability’ advanced by contemporary politicians. Adopting a revisionist perspective, it will be argued that the prospect of jurisdictional change from Whitehall to Cardiff remains highly unlikely due to a political incongruence, economic uncertainty, and organisational barriers within Welsh Government and the police services it seeks to control. 
Whilst Welsh Ministers may be happy to battle in their campaign against their counterparts in the UK Government, the devolution of criminal justice risks being an Arnhem moment – ‘a bridge too far.’
The lineage of devolution 
The lineage for the current debate can arguably been drawn back to the abolition of Wales’ own penal case in the 16th Century and the organic development of administrative devolution initiated by the Government of Wales Act 1998 (Brewster and Jones, 2019). As Rawlings (2003) describes, the absorption of the Welsh legal system through the abolition of its customs and practices created a dominant way of talking about criminal justice policy throughout the 20th Century. As reserved matters, Whitehall, through the Home Office and Ministry of Justice has provided the gravitational pull for the development and enactment of criminal justice policy. This settlement that has led to some academics to describe Wales as having been rendered invisible from debates on crime control and criminal justice (Jones, 2017). 
Given the existence of the Wales Office and longstanding consultation mechanisms that is in inherent in legislative processes, this assessment is overstated. However, the psyche of sub-optimal representation interplays with the organic development of Wales’ devolution settlement and the growing aspirations of Senedd members. 
Born with the most mooted of publics endorsements in 1997 (Scully and Wyn-Jones, 2015) and questionable legitimacy (Pattie et al, 2004), the creation of the National Assembly for Wales was a starting point for policy divergence between Cardiff Bay and Whitehall. 
Under the provisions of the Government of Wales Act 1998, the Assembly gained the responsibilities of the Secretary of State for Wales in a broad range of policy areas, including the environment, health and social care and local government.
Although the absence of legislative powers irked political and public commentators alike, the peculiarities and limitations of Wales’ new constitutional arrangements had unforeseen consequences. As Tewdwr-Jones (2001) identified, the Assembly’s early years would be charted by the emergence of a new political culture characterised by an appetite for distinctiveness, inclusiveness and policy ownership. As such, the aspirations for a devolved criminal justice settlement in Wales were tacitly rooted in the Assembly’s formative years.
The desire to be different, however, was buoyed further by the extension of primary law-making powers following a second public referendum in 2011 and a growing recourse by the Welsh Government to independent commissions to support its constitutional aspirations. The Richards (2006) and Silk (2014) Commissions, in particular, described the inadequacies and fault lines in the existing devolution settlement. 
Although rejecting many of the Silk Commissions’ recommendations, the UK Government legislated to provide Welsh Ministers with tax raising powers through the Wales Act 2013 as well as introducing a reversed powers model five years later under the Wales Act 2017 (Brewster and Jones, 2019). 
he devolution of the justice system, however, remained untouched and outside of the Senedd’s scope following the Silk Commission recommending civil and criminal law remaining reserved areas in the absence of public debate (Bradbury, 2021). 
Having lost the political moment, this would prompt the Welsh Government to engage in a creeping insurgency aimed at building a credible evidence base to prime a third constitutional inquiry – the Commission on Justice in Wales or Thomas Commission (2019).
As described in an accompanying presentation, this approach would centre on four attack vectors; legislative competence in policy areas aligned to policing and criminal justice, the development of shadow governance arrangements, the use financial levers and the exercise of political capital during the Coronavirus pandemic – activities that extended Welsh Government’s reach into Welsh policing and prepared the ground for Lord Thomas of Cwmgiedd’s robust analysis.
With the Thomas Commission siding in their favour, the case for the devolution of policing and criminal justice is made out in the eyes of Welsh Ministers prompting the publication of Delivering Justice for Wales. 
Intended to be the latest ‘gear change’ (Rawlings, 2013) in the journey of Welsh devolution, the ascendancy of Welsh Ministers in the space of criminal justice and policing, however, is far from assured. Indeed, the forward march of devolution (Andrews, 2021) is likely to be halted by the duality of ideology and statecraft practiced by the UK Government. 
Whilst some may interpret the Conservative administration’s commitment to ‘Levelling up’ as regional empowerment and a precursor to greater devolution, the UK Government remains committed to ‘One Nation’ conservatism and protection of the Union. 
As Bradbury (2021) describes, the returning spectre of Scottish independence and the political and social upheaval unleashed through BREXIT has rattled the UK Government prompting recourse to muscular unionism (Andrews, 2021) as a defensive strategy. This translates to attempts to emasculate or undermine devolution through central government interventions or acts of statecraft.
The UK Government’s response to the findings of the Thomas Commission exemplifies this approach. 
Despite its independence and intellectual credibility, Lord Thomas of Cwmgiedd’s findings were immediately dismissed by Under-Secretary of State for Justice, Chris Philp MP (Hansard, 2020). Citing the Thomas Commission as a Welsh Government construct, Philp advised his fellow parliamentarians in a debate in 2020 that the UK Government had no intention of producing a full and formal response to the Thomas report effectively neutering the prospect of jurisdictional change. 
The Conservative party’s ideological opposition to regional devolution can also be traced to what Reiner et al (2016) describes as the ‘discourse of localism’ within the police governance. 
The enactment of Police and Crime Commissioners by virtue of the Police Reform and Social Responsibility Act 2011 marked the broad decentralisation of the governance and oversight of policing from the Home Office to a single locally elected individual across. 
Despite initial opposition from the Welsh Government including declining legislative consent (Hussain, 2011), the PCC construct was applied to Wales effectively circumventing the Senedd and negating the prospect of Welsh Ministers overseeing the running and destiny of policing in Wales. Although some rebalancing of power to the Home Office has been charted in recent times (Jones and Lister, 2019) - particularly through the re-emergence of national crime and performance measures (House of Commons Library, 2021) – there is little evidence that the primacy of local vis-à-vis regional devolution will change. Indeed, the circumventing of the Senedd appears to be a deliberate and sustained act in keeping with the macho unionism described by Andrews (2021).
Organisational barriers 
Alongside the absence of political will, significant organisational barriers to the devolution of justice and policing exist. 
The first and most significant is the capacity and capability of the Welsh Government. Whilst Welsh Ministers are keen to cite their record of delivery in the criminal justice landscape (Weatherby, 2022) (WALES.GOV, 2022), the infrastructure needed to assume responsibility for policing is at best asymmetrical or at worse still, significantly lacking. As of 2021, the Home Office and Ministry of Justice employ 78,900 and 35,370 civil servants compared to 5,780 full time equivalent staff within the Welsh Government (Cabinet Office, 2021). Whilst acknowledging the inclusion of operational commands in both UK Government departments, the statistics illustrate considerable disparity in capability and a realistic prospect of a significant resource gap for any future Welsh Justice Department.
Although modifications to the Barnett formula could facilitate its emergence, recent history has shown that the transfer of funding to policing in aligned matters, such as the apprenticeship levy (Thomas Commission, 2019), rarely flows in an uncontentious matter. Unless there is a significant departure in the UK Government’s position towards devolution, the prospect of a fair funding settlement for any future Welsh Justice Department is questionable. 
Given this and the complexities of criminal justice and policing, the author believes the devolution of executive responsibility to the Welsh Government would be beset from the outset with an intellectual and resourcing deficit – one that could ultimately harm policing in Wales. 
Allied to this concern, is the capacity and capability of Welsh policing to operate within an exclusively devolved context. 
At present, the four Welsh forces draw on the collective capability of the National Police Chiefs’ Council, including its developing Strategic Hub. The eleven NPCC coordination committees coordinate the strategic delivery and transformation of British policing in a broad range of policy areas, including crime and operations, criminal justice, local policing and workforce (NPCC, 2022). The collaborative arrangements described offer significant benefits to Welsh policing, particularly within the spheres of doctrine and policy development and national capabilities such as the Counter Terrorism Network and the Police Digital Service. 
The devolution of justice, however, presents a risk to these arrangements through the likely prospect of jurisdictional separation and policy divergence – an assessment evidenced during the Coronavirus pandemic.  
Despite PCCs and Welsh Ministers regarding the enforcement of Welsh public health legislation as a triumph of the pandemic response (DPCC, 2022) (Welsh Government, 2022), the divergence introduced additional complexity, cost and demand. Whilst ordinarily being able to draw on the collective strength of the NPCC’s bureaucracy, legislative divergence rendered sways of national intended policies and guidance documents unfit for use necessitating amendment or, in some cases, complete divergence.
Welsh policing experience during the COVID-19 pandemic provides an insight into the unintended consequences of a devolved policing settlement and the potential intellectual and capacity disfranchisement that could arise.
For supporters of devolution, this argument may appear a bureaucratic dampener or a lack of ambition. However, the fact remains that the Welsh policing’s membership of the NPCC far exceeds what could be aggregated locally or on a four-force basis.
Consequently, Welsh policing would need to develop a Welsh equivalent capability to the NPCC or negotiate a hybrid model. In a landscape where future funding settlements look bleak and the rationalisation of the four forces, akin to Police Scotland, remains a model largely opposed (Parliament, 2022) (Michael, 2022), the viability of Welsh policing to fund and sustain a capable bureaucracy in support of its mission remains in doubt. 
Economic considerations
Cost and prevailing economic turbulence facing the United Kingdom are also intrinsic to the vanguard against the devolution of policing in Wales. 
The 2022 Office of Budget Responsibility economic and fiscal outlook presents gloomy reading with rising inflation, spiralling public debt and market volatility brought about by the conflict in the Ukraine (OBR, 2022). Already weakened by the interplay of BREXIT and COVID-19 spending, the UK economy is in poor health. 
With a commitment to reducing taxation and supporting the cost-of-living crisis, reductions in public sector spending are widely anticipated. The UK Civil Service is likely to be an early casualty with 91,000 jobs being earmarked for loss to save £3.5 billion (IFG, 2022). With both the Home Office and the Ministry of Justice being in scope, the prospect of growth or the reallocation of resources to support the creation of a Welsh Department for Justice is remote, particularly when the UK Government remains ideologically committed to the existing reservation of powers. 
Reluctance in Whitehall is coupled with legitimate concerns surrounding the haziness of costs. The cost of transferring responsibility for the criminal justice and policing from Whitehall to Cardiff Bay is notably absent from Delivering Justice for Wales and supporting protestations (Hedges, 2022) (IWA, 2014). Although the Commission on Justice in Wales affords a detailed analysis of existing expenditure, the overall cost of constructing a devolved policing and justice system is vague with estimates of between £105 to £115 million being presented during a parliamentary debate (Hansard, 2020).   Financial benefits and efficiencies are also largely unrefined from a quantitative perspective with Delivering Justice for Wales relying on a narrative description of likely benefits.
Given the complexity and scale of the task, the imprecision is understandable. However, the absence of a fully costed model, at a time where public finances will contract, fundamentally weakens the Welsh Governments’ case given support of HM Treasury would be critical. Coupled with the Conservative Party’s ideological opposition and competing economic priorities, the absence of a convincing economic case is unlikely to convince any future administration – including one of a different political persuasion – to back a radical change to Wales’ constitutional settlement.  


Conclusion
There is no doubt the marching pace behind the Welsh Government’s campaign for the devolution of justice and policing has not only quickened in recent years but become more emboldened. 
Welsh Minister’s aspirations appear in keeping with the appetite for distinctiveness, inclusiveness and policy ownership Tewdwr-Jones (2001) identified. The friction introduced into intergovernmental relations by the UK Government’s pursuit of macho unionism may also be contributory. Delivering Justice for Wales is littered with a sense of injustice attributable to harmful and unilateral changes made by the UK Government to the English and Welsh legal system – arguably representing a counter assault to Boris Johnson’s recent statecraft.
Whilst the devolution of justice and policing looks to many in Cardiff Bay as the next ‘gear change’ (Rawlings, 2013) in Wales’ constitutional settlement, Welsh Ministers are encircled by the interplay of political incongruence, credible organisational barriers and hostile economic forces that make its prospect highly unlikely. Despite the tenacity of Delivering Justice for Wales and various independent commissions, the devolution of justice and policing remains a ‘bridge too far’ in the prevailing political and economic climate. 
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