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5OS01 Specialist Employment Law 
This report provides information on employment law and detailed advice and recommendations regarding the specific employment issues Peachy Desserts Ltd (PDL) is dealing with currently.  
AC-1.1
Employment law is predominantly governed by civil law which is based on the law of contract, tort and property. Contract law defines the obligations between the employee and employer and can only be changed with agreement of the employee, employee’s representative or if there is a clause in the contract allowing changes (Bright HR, 2023). The law of tort is a wrong which according to Thomson Reuters (2023) is most commonly the tort of negligence. The law of property includes copyright and intellectual property. 
Some employment matters like health and safety (H&S) breaches relate to criminal law which focuses on fines and imprisonment as punishment.  
The objective of employment law is to regulate the relationship between employee and employer, providing social justice, employee protection and fairness and inclusion. 
Employment law aims to distribute advantages and disadvantages fairly in society, to protect employees from exploitation, discrimination, unfair pay and protect their dismissal, contractual and discrimination rights. 
Employment law aims to ensure implementation of  government policy protecting employment rights under the laws of the land (Soetrust, 2022). For example receiving the National Minimum Wage (NMW) or the statutory minimum holiday allowance. 
The Equality Act 2010 protects minority groups from discrimination aiming to achieve greater equality. 
Employment law increases employer costs through NMW increases and auto-enrolment pension schemes which raise unemployment. According to Shackleton (2017) the Government estimated NMW increases would cost 4 million working hours. Larger organisations may require the skills of internal or out-sourced people professionals to navigate the complexities of the law and ensure compliance. Shackleton (2017) estimates human resource departments cost over £15 billion per year. 

AC-1.2
Civil law resolves disputes between two parties. Most employment disputes refer to civil law and will therefore be resolved through an Employment Tribunal (ET) which enforces the law by one party suing another and giving a monetary award to the wronged party (Taylor, 2021).  
If an employee or worker, former employee or worker or a job applicant are wronged by an employer or another employee they can submit a claim to the ET. Here are some examples: unfair or constructive dismissal, discrimination, equal pay or deduction of earnings.   
In 2017 the supreme court ruled that the fee payable to bring a claim was unlawful and removed it, but there can still be significant legal costs. A claimant is not required to have legal advice and can represent themselves but this could be detrimental as the terminology and procedures may be alien. 

An ET1 claim form and ET3 response form are sent to ACAS who have a statutory duty to try and facilitate a settlement. With a few exceptions all claims must go through the ACAS early conciliation process (AECS). If no settlement is reached an Employment Judge will review the file and estimate how long the case will take. A hearing date is set and directions are sent to both parties to exchange witness statements and documents. If the directions are not followed the case can be struck out.  
During the hearing the evidence is presented, witnesses are heard and cross examined before the Judge and two lay members retire to reach a verdict. Once a majority view has been reached both parties will be informed who won and what remedial action is required. There are three remedy options, reinstatement or re-engagement for unfair dismissal and/or compensation. 
The table below shows the maximum, median and average award for each category for the period 2019/20. 
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The civil court system is hierarchical enabling the losing party to appeal the decision. They can ask the tribunal to review a specific point known as a reconsideration or make an appeal to the Employment Appeal Tribunal (EAT) based on a point of law or a claim that the ET is ‘perverse’ (Daniels, 2022, p.30-31). 
The EAT ruling can be appealed to the Court of Appeal which can be further appealed to the Supreme Court. Most cases do not get to this level as the losing party must pay the costs, which for a Senior Barrister could be on average £12,500 (Barristers.London, 2022).



AC-1.3

Cases can be settled before an ET claim or during legal proceedings through the AECS or judicial mediation. The settlements are known as COT3 agreements or settlement agreements.  
A COT3 agreement is used as part of the AECS when agreement is reached by all parties. The solicitors will prepare a COT3 detailing the terms of the settlement. A payment is usually made in full and final settlement usually without admission of liability. The agreement may include agreed references and announcements as confidentiality is important. When all parties agree verbally to the terms, the agreement becomes legally binding and payment is made to the claimant a few days later. A COT3 is normally signed by solicitors on behalf of the client. The ET is informed that an agreement has been reached (Pure Employment Law, 2023).  
A settlement agreement (SA) can be entered into at any time and unlike the COT3 does not need the involvement of ACAS. It is an agreement to terminate a contract on mutually agreed terms and will include the amount of severance payment in return for agreement not to pursue a claim in the ET. Different to the COT3 the SA is only legally binding when the employee receives independent legal advice on the terms and effect of the proposed agreement and all parties have signed the document. The employer usually pays a contribution to the employees legal fees to ensure the advice is taken (Martin Searle Solicitors, 2023). Any discussions regarding the SA are done ‘without prejudice’ so that if an agreement cannot be reached any statements cannot be used as evidence in the ET. 
The amount offered as part of the agreement will depend on the facts of the claim. The solicitors will advise if the amount is fair or more could be possible. The agreement will also detail any contractual payments that are due such as pay in lieu of notice, bonus, commission, pension and holiday pay. 

AC-2.1
The Equality Act 2010 (GOV.UK, 2010) replaced nine major pieces of discrimination legislation and more than one hundred smaller pieces of legislation making it more straight forward. The Act protects everyone in Britain from discrimination, harassment and victimisation because of the nine protected characteristics that we all have - age, disability, gender, marriage and civil partnership, pregnancy and maternity, race, religion, sex and sexual orientation. 
There are six grounds for discrimination. Direct discrimination when someone is treated less favourably than another due to a protected characteristic (PC), including through a connection/association with someone or a perceived disability. Indirect discrimination when an organisation has a policy that applies to everyone, so seems fair but actually puts certain people at a disadvantage. For example a restaurant that is reached by climbing stairs appears to treat customers equally but if you are in a wheelchair you could not eat there. Harassment is when one person engages in unwanted behaviour towards another relating to a PC with the purpose of violating their dignity or being offensive and intimidating. Victimisation is when a person is put at a disadvantage because they or someone they support has made an allegation about discrimination. Discrimination on the ground of reasonable adjustments is when an organisation does not make reasonable adjustments which leave a disabled person at a disadvantage. For example not providing an induction loop for people with hearing impairments. Discrimination arising from a disability is when someone is treated badly because of something that happens because of their disability (Mind, 2019).    
Following Vento v Chief Constable of West Yorkshire Police (No 2) [2003] IRLR 102 a compensation award can be made for ‘injury to feelings’. Known as the Vento Bands the awards are banded based on the seriousness of the case. The bands are increased each year inline with inflation (Murphy, 2022). 
PDL must ensure the recruitment process is fair by being objective,  consistent and non-discriminatory. A person must be selected because they are the best for the job. Selection criteria should be representative of what the role requires and not based on any protected characteristics such as age or sex. During interview PDL are not permitted to ask any questions about protected characteristics, such as their age or whether they are married, have children or plan to have children (Bond, 2021). The only time questions regarding specific characteristic can be asked is when there is a legitimate business need, for example if the café is upstairs. 
Job adverts must not contain terms that discriminate such as ‘highly experienced’ or ‘strong’ as these could give grounds for age and sex discrimination. 
The Act protects employees, workers, job applicants and ex-employees so PDL’s recruitment and selection processes requires special consideration to avoid discrimination. 

AC-2.2
The Equality Act 2010 gives men and women the right to equal pay for equal work. There are three definitions for equal pay. Like work is when two people are doing the same or broadly similar work. Work rated as equivalent by analytical job evaluation study or work of equal value where two different jobs are claimed to require the same level of skill and ability (Cotton, 2022). If any of these definitions applies to Cat there is a legal requirement for equal pay which must be addressed immediately. Saying Kit deserves the extra money is insufficient evidence to defend an equal pay claim.  If they are not engaged in like work, their work does not have equal value or there is a material factor or difference other than the difference of gender this should be put in writing to Cat to explain the legal reasons why the difference is acceptable. Without knowing their employment details, the following are assumptions which could amount to material factors in defence of a claim. Are they in different geographical locations which affects the rate of pay? Do they work different days of the week including unsociable hours? Is length of service a reason for the difference? Did Kit negotiate a higher salary when he was recruited? Do they have different qualifications and experience? 
Cat can lodge an equal pay claim with the ET whilst she is employed and up to six months after leaving employment. If her claim was successful, the most common award is future pay and benefits equal to Kit’s and back pay with interest representing the difference in pay for up to six years before the date proceedings started (CIPD, 2022). 
The Equality and Human Rights Commission has published a code of practice on equal pay to offer further guidance (The Equality and Human Rights Commission, 2016).



AC-3.1
The Employment Rights Act 1996 defines redundancy as one of the five potentially fair reasons for dismissal (Daniels, 2022, p. 196). Due to length of service Angelica and Saffron are both regarded as redundant when the business ceases to trade. 
The number of employees affected by the redundancy means there is no need for a collective consultation but PDL are required to consult for a reasonable length of time with the employees individually. PDL have 4 months until they cease trading so I would recommend a 30 day consultation period. PDL must inform Angelica and Saffron that the business is ceasing trading, the procedure for redundancy and the redundancy pay calculation. 
Angelica will receive 12 weeks’ pay totalling £8,400.00 due to her age and number of years in service and Saffron will receive 5 weeks’ pay totalling £1,750.00. Both employees must be given a notice period of 1 week for each year employed. They must be paid during the notice period. If PDL are not able to give the required notice, a payment in lieu of notice (PILON) can be made (GOV.UKa, nd). Payment for any overtime or accrued holiday is required. 
Angelica and Saffron are entitled to time off to find alternative work. If they take 40 per cent or less of a week off you must pay them for that time. If they take more than 40 per cent you are not required to pay for the additional time. 
Are the two new branch openings suitable to offer Angelica and Saffron as alternative employment, depending on location, hours and pay to avoid redundancy?
If the redundancy process is not followed correctly the employees could claim unfair dismissal resulting in an ET where they are potentially awarded compensation. 
The four full-time sales assistants have less than two years’ service so are not entitled to redundancy pay. The statutory notice period is 1 week but if their contract states 2 weeks’ it must be adhered to.  2 weeks paid notice is £450.00 each. If notice cannot be given a PILON payment can be made instead. There is no legal obligation to inform them that the business will cease prior to the notice period but doing so will help them look for alternative employment. PDL are not required to pay them for time off to look for work.
Although employees with less than 2 years’ continuous service are unable to claim unfair dismissal they could be eligible to claim wrongful dismissal if there is a breach of their contractual rights (Davidson Morris, 2022). 
 



AC-3.2
The Transfer of Undertakings (Protection of Employment) Regulations 1981 (TUPE) will apply to the transfer of ownership from Crumbly Cakes to PDL. These rights protect employees working for an organisation which transfers to a new owner. All of the employees contractual rights transfer from the old to the new owner including continuity of service, contracts of employment and trade union recognition. Contracts of employment can only be changed if it improves the employees’ terms and conditions or there is an economic, technical and organisational reason (ACAS, 2021).
There are 12 employees at Crumbly Cakes so PDL must inform and consult with the employee representatives who could be a trade union representative or an elected employee representative. PDL must inform the representative of the transfer, when it is expected to take place, any legal, social and economic implications for employees and any measures the employer or transferee envisage that will affect the employees such as changing the payroll date. I suggest making this information readily available to the employees too. When the affected employees have been informed PDL must consider their views (ACAS, 2022). If there are no measures envisaged the consultation process does not need to be face to face. 
On the day of the transfer PDL become responsible for outstanding wages, bonuses, holiday pay and enhanced holiday which was agreed to carry over from a previous year. 
If an employee does not want to transfer you must ask them to confirm in writing and treat it as their resignation. Depending on their reason for refusing the transfer PDL could offer them an alternative job. This should be done in writing explaining the implications of their decision. Ensure they have all the information about the transfer before they make the final decision. 
If the consultation does not take place or is deemed inadequate an ET could award compensation up to 13 weeks’ pay per affected employee.
If an employee is dismissed before or due to the transfer it will automatically be unfair dismissal and the liability will pass to PDL. Any resignations due to a breach of contract or substantial change in conditions will be deemed unfair dismissal. 



AC-4.1
The National Minimum Wage Act 1998 gives workers the right to receive a minimum hourly rate depending on their age. The Government review the rates each October and normally take effect from the 1 April the following year (Daniels, 2022, pg. 97). 
The image below shows the rate from 1 April 2022 and 2021. 
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Although you believe the sales assistants (SA) should be paid the same regardless of age, PDL must ensure the rate of pay is above national minimum wage (NMW) for their age. If all SA are 18 and 19 years old the minimum rate for 2022/23 is £6.83 so PDL are paying above the legal requirement. However, if some SA are aged 21 or above PDL are in breach of the legislation. This must be rectified immediately by calculating back pay from 1 April 2022 which is when the NMW exceeded £9.00 for workers over 21 years of age. Failure to rectify this could lead to an ET where potential fines are capped at £20,000 per employee.
The Employment Rights Act 1996 states workers have a right to receive a written pay statement each time they are paid. This can be printed or electronic and must include gross salary, any variable pay, deductions from the gross amount, net salary and the amount and method of any part payments. If variable hours are worked they must be specified too. The payslip must be provided on or before the pay day. 

AC-4.2
The Working Time Regulations 1998 relate to H&S and the principle that employees are less likely to have an accident and be healthier if there are minimum levels of holiday, rest periods and reasonable working hours.  The regulations define a worker as anyone who has entered into a contract of employment or any other agreement whether it is express or implied and oral or written. 
The regulations state that the number of hours worked must not exceed 48 hours per week including overtime based on a 17 week reference period. Due to the long hours worked in the UK there is an opt out agreement. It is voluntary and can be used for certain periods of time or indefinitely. Employees must be over 18 years of age to opt out. The agreement must be in writing. Some organisations include the opt out agreement in the contract of employment but this is not really giving the employee a choice. Employees must not be treated less favourably for not signing an opt out agreement. 
If Kit has not signed an opt out agreement he does have legal grounds for complaint. PDL should try resolving this informally or Kit may raise a grievance. If the issue is not resolved Kit could bring a claim to an ET and make a report to the H&S Executive. If Kit has opted out his concerns should still be addressed but no law has been broken. 
Workers are entitled to at least 11 consecutive hours’ rest in every 24-hour period and at least 24 hours’ uninterrupted rest in every seven-day period. They are entitled to a statutory minimum of 5.6 weeks paid annual leave each year. Workers must be allowed breaks away from their work station for at least 20 minutes if they are working for a minimum of 6 hours (ACAS, 2023). If Kit is not getting these breaks you must put measures in place to enable him to do so. 

AC-4.3
Maternity protection covers a woman through antenatal care, care at work whilst pregnant and maternity leave (ML). During the pregnancy women have a right to take paid time off for antenatal appointments. The case of Gregory v Tudsbury Ltd (1982) IRLP 267 (Daniels, 2022, pg. 102) shows the right to paid antenatal care. Care being any treatment recommended by the Doctor, Midwife or Health Visitor. Tudsbury allowed Gregory to take time off but refused to pay her for it. A claim was made to the ET who ordered Tudsbury to pay her for the time spent in antenatal classes. 
Women have a right to take up to a year of ML. You cannot ask Coco to take two weeks annual leave to coincide with the birth. The shortest statutory ML (SML) she can take is 2 weeks. The first 26 weeks is classed as ordinary ML (OML), the next 26 weeks is classed as additional ML (AML). Statutory maternity pay (SMP) is paid for 39 weeks. The first 6 weeks are paid at 90% of their average weekly earnings (AWE) followed by 33 weeks at the lower of £156.66 a week or 90% of their AWE. If a full year is taken the last 13 weeks are unpaid. If your contracts of employment offer more than the statutory minimum known as enhanced maternity this must be paid. During ML holiday is still accrued and can be taken before or after ML. Some women choose to take annual leave instead of the 13 weeks unpaid.  
Coco has worked continuously for more than 26 weeks before the qualifying week, which is 15 weeks before the expected week of childbirth (EWC) so qualifies for SMP. 
At the 20-week scan Coco should be issued with a medical certificate (MATB1) which will confirm the EWC. At least 15 weeks before the baby is due Coco must confirm in writing that she wants to take ML and when it will start and end. The dates can be changed as long as the required notice is given. To change the start date she must give 4 weeks’ notice. To change the length of leave she must give 8 weeks’ notice. Refusing to allow ML could be maternity discrimination and potentially lead to an ET (Citizens Advice, 2023).   
SMP can be recovered from HMRC and is automatically calculated through payroll software. Small employers can recover 100%, plus 3% in small employers’ relief. Other organisations can recover 92% (GOV.UKb, nd). The recovery amount automatically reduces your liability for national insurance so there will be no financial loss.  
The contract of employment continues during OML and AML. Whilst on SML Coco in entitled to the same benefits as if she was working such as holiday entitlement. If Coco returns after OML she is entitled to return to the same job. If she returns after AML she is entitled to return to a different job but this cannot be less favourable. 
Although Charlotte feels ML will cause disruption Coco must not be treated any differently as this could lead to discrimination and constructive dismissal as in the case of Miss E Walker v Arco Environmental Ltd (2019): when Walker advised the commercial and financial directors of her pregnancy their attitudes changed towards her. The ET accepted she had received unfavourable treatment and harassment. The total judgement was £36,851.35.
In case this comes up in future, if an employee’s partner is having a baby or adopting a child they will qualify for 1 or 2 weeks paid paternity leave if they have been continuously employed for 26 weeks at the 15th week before the EWC. They must give 28 days’ notice of their intention. The leave must be taken within 56 days of the child’s birth and can be taken as 1 or 2 continuous weeks. Statutory paternity pay from April 2022 is £156.66 per week. The partner of a pregnant women is entitled to take unpaid leave for antenatal appointments. 
The Employment Act 2022 introduced statutory rights for employees adopting a child to take time off which mirrors ML. If a couple are adopting a child either of the couple can take statutory adoption leave but not both. An employee can choose to start their ordinary adoption leave on the day the child is placed with them or no more than 14 days before the expected placement date (Daniels, 2022, pg. 106).       

AC-4.4
All employees have a legal right to make a flexible working request once they have been employed for 26 weeks, although the Government have proposed making this a day one right in the future. Since the Flexible Working Regulation (2014) was introduced, a request to vary hours, times or place can be made for any reason. PDL must consider the impact on the business and the effect it will have on Chelsea before making a decision. The legislation sets out a number of grounds for which requests can be rejected. (Daniels, 2022, pg. 74). 
In the case of Ms Hedger v British Deaf Association (BDA) (2022) Ms Hedger made a flexible working request to reduce the number of hours she was working after ML. It was refused because the BDA thought her role required a minimum of 28 hours a week. The ET ruled that BDA’s lack of effort to explore all possible avenues to be able to accommodate the request put Ms Hedger at a disadvantage and upheld her claim for constructive unfair dismissal, indirect sex discrimination and breach of the requirements for handling flexible working requests. Ms Hedger was awarded £36,000. 
Chelsea’s request should detail what she wants to change, when it would take effect from and the perceived outcome for the business.  Chelsea’s request must be reviewed and all reasonable alternatives considered to be able to approve the request, such as increasing someone else’s hours or employing another part time person, which may also give additional cover for holidays and sickness. A potential solution could be trialled for a short period to see if it works. 
After considering the possibilities, arrange a meeting with Chelsea to discuss the request. Chelsea has the right to be accompanied by a colleague or union representative at the meeting. There is a maximum of three month to make the final decision in writing. If the request is granted the changes must be specified in writing and a start date confirmed. If the request is refused, Chelsea has the right to appeal the decision and an appeal meeting must be held. If Chelsea is still unhappy with the result of the appeal she can make a claim to the ET who will consider if the request has been given serious consideration and that you have acted reasonably. In this case the ET can award a maximum of 8 weeks’ pay. 
I hope this report is beneficial. If you have any questions please contact me.
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