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1.0 Introduction
Within this report I will be covering the tort of negligence and its essential 3 elements. I will also be outlining the importance of case law within construction and the impact it can have on a projects progression. Finally, using the case of Vinci construction UK LTD v Beumer group UK LTD (2018) to outline the impact of adjudication upon deciding such a dispute.

2.0 The tort of negligence

A legal wrong such as the Tort of Negligence is committed when someone neglects to take reasonable precautions to prevent what a person would consider a risk. In many situations, for example a doctor and a patient or an employer and an employee, there will be an implied contractual relationship/agreement between the parties involved. Until a relatively recent change, it was necessary a contractual relationship to exist in order for a claim for negligence to succeed. In present times, a contractual agreement does not have to be established for a claim in tort to be successful. Due to the fact that people involved in accidents frequently do not know one another, for instance a road accident. The parties will often have no previous relationship at all.

3.0 The elements of the tort of negligence;
The tort of negligence generally consists of three main elements which are identified as duty of care, breach of duty and finally the harm caused by breach of duty.
3.1 Duty of care;
Any individual is required by law to use reasonable care in order to avoid hurting or harming another person. This responsibility is known as the "duty of care." For example a doctor has the duty of care of his patients.
3.2 Breaching the duty of care;
When someone is harmed or hurt in an occurrence due to negligence from someone else, the duty of care has been broken. Additionally, if the offender knew or should have known that the activity would carry a high risk of harm or injury to a person, then this states that a reasonable person in the same circumstances would not have behaved that way and eventually redirected the danger of injury.
3.3 Harm caused by breach of duty;
Damages resulting from a breach of duty must be proven by the plaintiff in a way that shows the defendants' negligence, whether it caused the damage directly or indirectly. In other words, the plaintiff must present solid evidence that the defendant is to blame for the incident; otherwise, if the defendant's actions resulted in the injury due to chance or unanticipated circumstances, this would likely be viewed as unforeseeable and the defendant would not be held accountable.
4.0 Case law within construction and the effect it can have on project progression
Williams’s v Fitzmaurice (1858)
In this case, a contractor – the plaintiff – agreed to build a house for the client – the defendant. He prepared a specification that included particulars of the different portions of the work. Under the section – Carpenter and Joinery – specification contained scantling of the joists for different floors, rafters, ridge, and wall pieces to be used. But, there was no mention of the floorboards to be used. The agreed price was £1,100.
The wordings of the specification were as follows;
“The whole of the materials mentioned or otherwise in the foregoing particulars, necessary for the completion of the work, must be provided by the contractor”. At the foot of the specification, the plaintiff signed a memorandum. In that, the plaintiff has agreed with the defendant the following. “To do all the work mentioned and contained in the foregoing particulars, according to in every respect to the drawings furnished or to be furnished, for the sum of £1,100”.As per the contract, the house was to be completed and fit for the defendant’s occupation by the 1st of August, 1858.The plaintiff refused to fix floorboards until paid extra, saying that they were not part of his contract. The defendant terminated the contract. The Court held that the plaintiff could not recover either the amount outstanding or the cost of the floorboards, which the defendant had seized upon taking over the site. “Not entitled to recover for the flooring as an extra, because it was included in the contract though not mentioned in the specification”. According to the words used in the contract, it was inferred that flooring was necessary to complete the house. Therefore, whether a particular work is a variation or not will depend on as long as it comes within the general scope of the contract. Some works, although not specifically described, are nevertheless considered as implied or form a necessary part of the contract.  (LECTURES, 2021)
4.1 Conclusion
[bookmark: _GoBack]A written instruction or order for different and/or additional works is a condition of every construction contract. The Contractor cannot recover or get payment for any additional works without written instructions unless he can demonstrate that there was a new and further contract for him to be paid for those additional works. The further contract may be in the form of an oral agreement or it may be agreed from the parties' actions. It must demonstrate that the parties agreed that the extra work would be done and that the owner would pay for it, or at the very least, that the owner would benefit from the extra works carried out. Personally I believe that any oral agreement should be documented in writing as it is great evidence should any disagreements occur.
5.0 Importance and the possible impact on project progression
This case law still proves its importance to this day. Although this case is from 1858 it is still related to daily within the construction industry. As all construction projects are on the basis of contracts, it would not be possible to complete or even start a construction project without any contracts. Whether it be the main contract to the principal contractor or the smaller contracts given to sub-contractors such as carpenters or plumbers to complete the works as part of the project.
The larger contracts are the contracts which are put in place first to complete agreements of the larger scale of works which need to be completed, for example the contract to build a school given to a principal contractor. These need to be agreed carefully and reviewed by the directors or presidents of the organisations before reaching agreement. If they were to be missed out works within the larger contracts it could have a large impact on completion times/dates. If the works which weren’t agreed or missed out are discovered quickly it would have a much smaller impact than if the works were discovered later on during the projects progression. 
This is down to the complications when completing a construction project. With larger contracts there could be misunderstandings of which buildings are to be built. In this case planning permission will be required. This can cause major progression delays having a knock on effect on to completion dates. Planning permission is one obstacle which may slow down a projects progression due to an incorrect contract or contract misunderstanding. Materials can also cause major project delays due to the late order requisitions made by a contractor. With the ongoing shortages of materials this can delay the project even further.
6.0 The impact of adjudication upon deciding a dispute.
Adjudication can be a beneficial method of settling a dispute. They have a very short window in which the dispute has to be settled, which can be beneficial for organisations wanting a dispute settled in a short period of time. The timeframe can be extended to 42 days if both parties involved in the dispute agree. However, in the “Vinci Construction UK Ltd v Beumer Group UK Ltd” case it’s a lot different.
Brian Eggleston was the adjudicator for the 7th hearing of this case. He made the decision in ‘Vinci construction’s’ favour coming to the conclusion that £9.7 million was owed to Vinci construction by beumer group. Beumer group however made the decision to challenge the adjudicator. The challenge was made because Beumer group believed that the adjudicator did not keep the requirements of natural justice in mind when writing his decision. As an adjudicator is a 3rd party organisation appointed by both parties, the decision can be overruled by a legal decision from a judge in court.
As the adjudicators decision was challenged the by Beumer group the only other option was to face the judge in court to settle the dispute. This gives the challengers another chance to win the dispute by providing evidence on how the adjudicator’s decision is incorrect. 
Beumer group used the following 3 arguments in court;
· That the seventh decision was inconsistent with the same adjudicator’s findings in adjudications four and six. Also, that the adjudicator decided a point that was not argued by either party (with regard to clause 61.7 of the parties’ sub-contract).
· The adjudicator failed to provide “any or any proper reasons” for his decision.
· The adjudicator did not disclose or order Vinci to disclose materials from a previous adjudication. This was relevant because Beumer had asserted that Vinci was running a different case in the seventh adjudication to the one it had argued in an adjudication started by Balfour Beatty Engineering Services Ltd against Vinci in September 2016. (cope, 2018)
The judge had no issue with the adjudicator’s decision and believes that his decision was made fairly considering the amount of information he was provided by both parties. Both parties provided what they believed was enough information for them to win this dispute. The judge discovered that at no point did either party order for the adjudicator to close the dispute so the adjudicator had no reason to take such action.
With a large dispute like this (Vinci Construction UK Ltd v Beumer Group UK Ltd). An adjudicator’s decision is likely to be challenged due to what’s at stake, in this case £9.7 million. It can cause great amounts of frustration to the losing party leading them to challenge the adjudicator’s decision in court. Although the adjudicator’s decision may be correct it can be overruled by the courts. If the adjudicator’s decision is to be found correct then his decision stands and the losing party have to pay the fees that are ordered to be paid. 
An Adjudicator’s decision are very rarely incorrect and for that reason they are rarely successfully challenged by the losing party within court.
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