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This essay will discuss and evaluate the extent to which the courtroom will uphold a contract of which has been entered into under coercion or where the lack of free will is evident. The doctrines of undue influence and duress will be explored, discussing how the modern courtrooms now evaluate cases based on the changes made to the doctrines over the years. 


Duress and Undue Influence are doctrines of which are outlined in many cases throughout contract law, essentially denoting that a party has been forced into the creation of a contract. 
When these circumstances arise, the contract becomes classified as an invalid agreement (Chen-Wishart,2009). If an individual is found to have entered into a contract under the virtue of improper pressure, the law may then decide to intervene for the safety of the party (Devenney et al.,2019,p.109). 

Though very similar, Duress and Undue Influence have slightly different fundamental concepts. The pressure of the contract must be improper, and a mere allegation of unequal bargaining power or unfairness in the terms will not justify the intervention of the law (Smith,1997). Duress at common law is where a party has been forced into entering a contract, much like undue influence. However, duress is limited and confined to situations in which actual or threatened violence is calculated to produce a fear of the loss of life or actual bodily harm to the party (Murphy,2014) as shown in Barton v Armstrong [1976]. Typically, a claim of duress would also be constituted for the threat towards the person's goods, as opposed to the person, e.g. threat to burn down their home or to take away their goods if payment wasn’t remunerated as seen in the case of Maskell v Horner [1915]. Undue Influence provides relief from contracts that have been entered into by some form of improper pressure. Undue Influence is wider than the concept of duress and often occurs when there is a relationship between both parties of which has been used and exploited to gain an unfair contractual advantage (Poole,2012) as seen in the familiar case of Williams v Bayley [1866]. 

Earlier stages of the development of duress in contract law meant that it was quite a limited and confined topic in the courtroom, of which was previously constricted to being recognised as toward the person, involving threats of physical or actual violence towards the compliant (Loke,2017). An agreement to pay for goods under duress was also enforceable, as emphasised in the case of Pao On v Lau Yiu [1980]. Looking at this case, the privy council identified four factors of which needed clarification. These were; did the person claiming to be coerced protest? Did that person have any other course of action available to them, or was this the only one? Were they advised independently? Did they take steps into evasion of the contract? It has always been recognised that if a person was forced unwillingly and without their own free will into entering a contract, it would therefore equate to the entitlement of relief in the courts. (Beatson,2002). The law has always stated that a contract must always be entered into in full free will and without coercion where an individual of which entered into a contract as a result of threat or threats against the person would therefore not be contractually bound as seen in the unconscionability case of Denning J, John Lee& Son (Grantham) Ltd v Railway Executive [1949].  

The doctrine of economic duress is a recent exploration that the courts have started to acknowledge often, economic duress is the threats towards goods and the idea of where the threat toward goods can be just as compelling as a threat against the person themselves (Gooch and Williams,2015) an example of economic duress is demonstrated in the well-known case of Occidental Worldwide Investment v Skibs (The Siboen and The Sibotre) [1976] On par with the narrow doctrine of duress at law, the equitable notion of undue influence originated. However, both duress and undue influence remain unclear and unresolved (Ceil,2015). The relief however was limited and confined to situations that evolved into the fear of loss of life or actual bodily harm as shown in R v Miller [1983]. A threat of imprisonment, or to the person's goods rather than toward the person could also constitute a claim of duress in some circumstances (Columbia Law Review,1923). 

The modern view towards duress is represented in the case of R v Attorney General for England and Wales [2003]. This was a privy council case of which consisted of “R” (a soldier) of which was made to sign a confidentiality agreement within the SAS claiming he would not leak information and if the contract wasn’t signed he would be required to leave the SAS. His agreement was breached when he left the regiment and spilled information from when he was inside of the force. The soldier attempted to constitute a claim for duress and undue influence, of which the courts of New Zealand held that the soldier was able to claim successfully. However, shortly after the court of appeal reversed the decision by the privy council and decided that a claim of duress was not the correct way to deal with the case. Lord Scarman identified two broad elements of duress in the case of Universe Tankships Inc of Monrovia v International Transport Workers Federation, The “Universe Sentinel” [1983]. Lord Hoffman’s starting point to the broadening of the elements of duress came from this case and was then outlined in cases such as Skeate v Beale [1840]. The two broad elements of duress outlined by Lord Scarman were pressure amounting to the compulsion of the will of the victim and also illegitimacy of the pressure. Illegitimacy looks at exactly what the person giving the threat is trying to achieve (Wadlington and Krause,1972). Lord Hoffman confirmed this with his statement in the case of Thorne v Motor Trade Association [1937]. “The ordinary blackmailer normally threatens to do what he has a perfect right to do, namely communicate some compromising conduct to a person whose knowledge is likely to affect the person threatened. What he has to justify is not the threat, but the demand of money” (GLE.,1938).

Economic duress takes place when one party to an existing agreement demands a variation in their favour and instead uses means of a threat to break the original contractual terms if the other party does not agree with them (Fleming,1989). Kerr J stated after the well-known case of “The Siboen and Sibotre” as discussed above that “where there exists coercion of the will to violate the consent, it should be possible to set the contract aside”. The courts now state that illegitimate pressure may also include economic threats such as those of breaking a contract. This has caused difficulty in ascertaining what constitutes legally illegitimate economic pressure (Law,2018). Some may argue that it is no longer a necessity to distinguish economic duress from the general doctrine of duress, but to instead constitute it as one form, however, some also argue that it is easier to distinguish between actual illegitimate pressure and mere illegitimate pressure by doing so (Beale and Tallon,2002).
It’s notably important that beneficial to a successful claim of economic duress are three indispensable components. Illegitimate pressure (actual) applied to the claimant, the illegitimate pressure must have been as significant as to cause the claimant to enter into the contract under coercion with the lack of free will and also the effect of the pressure and making sure that there was a lack of practical choice for the claimant, and their only option was signing into the contract (Phang,1990). This was made evident in the case of North Ocean Shipping Co. Ltd v Hyundai Construction Co Ltd [1979] also commonly known as the case of “The Atlantic Baron”.

 Economic duress is still a situation of which is more than often misunderstood, and it is often equally reasonable to only categorise a situation as duress if the party did have other options available to them as shown in the case of Regina v Lambert [2001] where the individual was caught carrying illegal substances, however, claimed he didn’t know what was in the bag and was carrying due to being forced without free will, leading to them pushing a case of duress towards the compliant. However, it was later decided that the party had other options, and was able to say no and walk away from the bag without knowing it withheld illegal substances, it was evident the party had other options available therefore a case of duress was inconsistent. On the decision of the courts, the threat of unlawful actions may amount to duress if they leave the compliant with no other option but to abide with the opposing party (Adams and Brownsword,2007). Threats of unlawful action of which amount to duress was shown in the case of Griffin v Griffin [2000] where the defendant made a successful claim to duress, due to the fact he was forced into marriage with a lady with whom he got pregnant on holidays and never intended on marrying her but was left with no other option. The case of CTN Cash and Carry v Gallagher [1994] however contradicts this notion, where cigarettes were sent to the wrong address by the defendant, and later stolen. The defendant claimed it was at the risk of the complaint and therefore threatened to withdraw the contractual agreement until payment was received, however later it was revealed that after the payment was made the terms of the credit agreement stated that it could be withdrawn at any time, therefore there was no wrongdoing and no claim for duress. The outcome of both these cases constitutes the argument that duress and undue influence are still notions of which are incomplete.

The undue influence could previously be subcategorized into two different formations. Actual undue influence, and presumed undue influence (Kaiser and Brookner,2000) as shown in the case of Barclays Bank plc v O’Brien [1994]. However, this was before the case of Royal Bank of Scotland v Etridge (No 2) [2001].  

Actual undue influence requires proof that the contract was entered into as a result of actual influence, with the claimant having to assert and prove the acts of which they are claiming (Winder,1939) this example was shown in Bank of Credit Commerce International v Aboody [1990]. It was also stated that a successful claim of actual undue influence as oppose to presumed would mean that the party making the allegation must show evidence of them suffering a manifested disadvantage.

Presumed undue influence on the other hand as seen in Allcard v Skinner [1887] refers to when a presumption of undue influence is raised between familiar parties, e.g. parents, partners, and friends. Under Class 2a of presumed undue influence, there is no formal requirement of proof for a successful claim against the opponent. Instead, however, it must be asserted that there was a relationship of which as a matter of law gives rise to presumption and also ensuring that the transaction is one of which cannot be explained by the relationships of the parties readily (Ohrenstein,2019). In class 2b of presumed undue influence it denotes that there must be that there is no special familiar relationship as seen in those of 2A, however, a relationship of trust and confidence would be viable similar to those of Lloyds Bank v Bundy [1975] 
A successful plea of undue influence would make the contract voidable (Goff and Jones 1978). Following the case mentioned of Royal Bank of Scotland (No 2), there have been decisions from the House of Lords to abolish the idea of different components of undue influence and instead presume it as one doctrine of which no matter what nature was, to instead consider a matter of different facts in the outcome of one event of undue influence. Though the many principles are still referred to in the courtroom, it is now required that more sufficient evidence is provided for cases of undue influence, even in those cases of which would previously have been classified under 2A or 2B of presumed undue influence, therefore making it a lot more difficult for the claimant to get a chance of success (Cope,1985).

It can be and has been arguable that duress and undue influence are very similar concepts of which were discussed prior. It has been disclosed that many believe both concepts should be intertwined and instead form one doctrine of illegitimate pressure. However, the doctrines all work in different ways, and toward different complaints. 
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