[bookmark: _Int_7JMEI2rn]When we begin to evaluate a scenario as such, we must consider all attributes in which contribute to a reasonable outcome and the steps in order to get there. We will begin by differentiating what an employee is in comparison to an employer. We will then proceed to establish whether there is a common law duty of care, statutory duty of care and/or a contractual duty of care. Alongside with what they mean. Then finishing with employers' liability and, personal liability in relation to employers' liability. By participating in these steps, we can set in stone the relationship between Elijah and his boss and then Elijah and the Hospital. Within this, we will include any relevant legislation or case law necessary, and any other resources used.

To start with, Elijah is what would be considered as an employee. Whereas his boss would be considered as an employer. The definition of an employee and employer can both be found in the (Employment Rights Act, 1996.) In this act under section 230(1) an employee can be defined as a being who has begun or entered work under a contract of an employment. More so, section 230(4) expresses an employer as someone in relation to an employee or worker as the one who employes them. Building upon this, and employee can also be known as a worker which under section 230(3) is defined as a being who has entered a job or works under a contract of employment or another form of contract whether implied or expressed and whether oral or in writing.  
Going along, if Elijah wishes to bring a claim against his employer, we must consider whether his employer could be held liable and if so why.

[bookmark: _Int_YP9Ewqtu]The (Health and safety at work Act, 1974) is the primary legislation which determines the general duties owed by an employer to their employees and general public, employees have to oneself, and certain self-employed have toward themselves and others. Along with this is the statutory instrument (Management of Health and Safety at work regulations Act, 1999) where section 10(1) emphasises that an employer shall relay any information on risks to their employees' health safety and protective measures. What is more, is that the employer needs to ensure that the workplace is safe and has a responsibility to warn employees of any potential risks alongside ensuring the work equipment/area is safe. An employer will recognise mistakes and acknowledge that accidents do happen in work like the case of Mullaney v West Midlands Police (2001.)
So, we can already establish that Elijah’s employer has indirectly relayed the information about the pile of boxes waiting to be moved; in the form of a warning sign. However, the employer did not relay the information directly to Elijah and the work area could be considered somewhat of a risk. Meaning, he should have immediately recognised that an accident could have happened. Therefore, it can be argued that there is a legal/statutory duty of care owed from the employer towards Elijah.

[bookmark: _Int_PsQe7i73]Further looking, we need to address whether a common law duty of care is owed and whether there is a breach. The Caparo test set out in Caparo Industries PLc v Dickman (1990) establishes what is required in order for there to be negligence and a breach, and whether it exists in the given circumstance. This test establishes whether the liability of the claim will be successful or not. The test asks whether the outcome was so foreseeable that the reasonable man would too have foreseen such outcome, was it within proximity and was it reasonable that the reasonable being would also have acted out in the same way if in the circumstance. You then would apply the but for test.

Moving on, we already know that Elijah is an employee under a contract with his employer meaning there is a contractual duty of care between the two. When following the regulations set out in the (Management of Health and Safety at Work Act, 1999) and the (Health and Safety at Work Act, 1974) we already know that Elijah’s employer has a duty to establish where there is potential risk to his health and safety and has the duty to take reasonable precautions in preventing any harm/injury to him. 
In the scenario, as we know Elijah’s boss had placed a warning sign displaying information about the pile of boxes waiting to be moved in hopes of preventing any harm to anyone. Despite this, to one's belief this may not be seen as enough. One might argue the placement of the sign could have been placed poorly preventing one from seeing it in time. For that reason, it could be said that his employer has breached his contractual duty of care as he has not taken all reasonable precautions in preventing risk to his employee's health and safety. The employer could have taken further steps such as blocking off the pile of boxes. 


Continuing, we can safely say that there was a contractual duty of care between Elijah and his boss that was breached. This supported by the case of Blyth v Water Works Co (1856.) Regardless of how, one may argue that Elijah’s boss would not be held liable when it comes to his claim due to personal liability and the defence of consent. Some may believe his employer took all reasonable actions that they could in preventing any harm to their employees.’ one may counter argue that he is liable under vicarious liability. But to confirm this, we need to establish what exactly vicarious liability is. 

Vicarious liability is established in the case of Honeywill and Stein v Larkin Bros (1934) and alongside the work of Kenton, Anderson and LI (2023) proclaims that ‘vicarious liability’ is when an employer can be held legally liable under the common law for the unlawful actions of their employee. This could be things such as discrimination, harassment or even negligence when using work property resulting in personal injury, damage to property or injury/harm to others. So long as it happens whilst the employee is participating in work within the workplace, vicarious liability can partake.
The (Equality Act, 2010) section 109 defines the liability of the employer and its principals. Section 109(a) exclaims how an act or omission carried out by the employee whilst in the course of their employment is be treated as if done by the employer whilst section 109(3) states that, it need not matter whether it is does with the employer's knowledge. This perfectly shown in the case of Mohamud v Morrisons (2016) where Morrisons was held vicariously liable for their employees' assault on a customer. More so, section 109(4) clarifies that in a proceeding against the employees’ employer, if anything has been allegedly done it is a defence for the employer to provide that they took all reasonable steps in preventing the employee from doing that action or anything of such description. 
Just like that, although Elijah’s employer did not make Elijah fall over and injure himself. He still did not do everything he could have from preventing an incident as such from happening. It can be said that he should have foreseen an incident as such potentially happening and taken more reasonable steps in trying to prevent it. So, even though no tort has been committed it can be said that the employer could be held vicariously liable for Elijah as he was negligent in not making the workplace a safe area for his employees.

Section 7(a) of the (Health and Safety at work Act, 1974) demonstrated that ‘the duty of every employee is to take reasonable care for the health and safety of himself and others who may be affected by his acts or omissions.’ However, one might argue that Elijah has failed in taking reasonable care for his own health and safety as he proceeded to look at a text message whilst on his way to perform a work task surrounded by multiple piles of boxes resulting in him falling over and injuring himself. One may also argue the point, what if another employee was carrying a pile of boxes and Elijah walked into them whilst on his phone proceeding to cause harm to them.
As a result, Elijah could be held personally liable for his own injuries as he consented to putting himself in a situation where he would have known there was risk of harm to himself. Contrary, the case of Wilsons and Clyde Coal v English (1937) establishes that the employer also owes a duty of care in personal liability.

Moving onto the second part of this scenario, we must consider whether this all applies to Elijah bringing a claim against the local hospital.
The relationship between Elijah and the hospital would be considered as contractual meaning the Hospital has a contractual duty of care towards Elijah. When looking at the scenario it appears that when Elijah first went in to raise concern about the wound on his leg beginning to turn purple and black and extravate a smell. The hospital just told him it was ‘probably nothing to worry about.’ Then Elijah returned a few days later where they then proceeded to tell him he had gangrene and would need to operate as soon as it was possible.
The hospital is in breach and can be held liable as they were medically negligent towards Elijah. This can be supported by the work of Retief (2000) where she wrote on page 64(4.3.1) how the Hospital is held liable for the misconduct of another and further states how the employer becomes liable for the perpetrator. The perpetrator being the one who dealt with Elijah. This demonstrated when Elijah was dismissed. They had a common law duty of care and a contractual duty of care to look over Elijah and make sure he was ok and there was nothing serious, however they turned him away. If they did not turn Elijah away his injury may not have progressed into gangrene resulting in the need for an operation.

Altogether, the employer could potentially use the complete defence of consent arguing that, Elijah voluntarily consented to the risks of harm by going on his phone whilst surrounded by piles of boxes knowing one could trip over them. One may even say the risk was so obvious. 
In addition, the partial defence of contributory negligence could potentially be argued. The reason for this, although Elijah’s employer could have done more to prevent risk of injury in his workplace by blocking off the pile of boxes; Elijah also contributed to his injury as he was being careless on his phone not paying attention when the risk of tripping over piles of boxes if not looking was so obvious. This would then decrease the liability for Elijah’s employer. 

To conclude, when we take everything into consideration it becomes apparent that Elijah could bring a claim against the Local Hospital. The Local Hospital dismissed Elijah’s concerns when he came in when his wound was black/purple and smelled. Later progressing into gangrene. If it was not for the actions of the Local Hospital, Elijah’s wound would not have progressed as far as it did with the result of an immediate surgery. Similar to the case of Gouldsmith v Mid Staffordshire General Hospitals NHS Trust (2007) they can be held liable for breach of duty of care as they have a duty of care to look after patients' health and wellbeing which they clearly did not do in this circumstance. If it was not for their own failure to check Elijah out, his injury would not have progressed into gangrene which if not treated can be fatal. 
[bookmark: _Int_VP6lX2l8]Coherently, Elijah’s employer could be held vicariously liable as he has breached his contractual duty of care towards Elijah. This as he did not provide a safe work area. Aswell as he did not take all steps in preventing an accident as such from happening. Further, he failed in directly informing Elijah of the risks. Despite this, Elijah’s employer could argue both defences of consent and contributory negligence reducing how much liability he accepts. This as, he can make the argument that Elijah consented to putting himself in a situation by carelessly going on his phone knowing that he could be harmed. Alongside arguing, if it was not for Elijah going on his phone, he would not have fallen over and cut himself. He would completely fine. Therefore, Elijah and his employer would both be considered somewhat liable.
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