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Task 1

Section A: Question 1 

To: Bob Braeburn
From: Hannah Ashton 
Date: 28th April 2023 
Re: ET1 Claim

Hi Bob, 

I have reviewed the documents provided to yourself from the Employment Tribunal and the enclosed ET1 form. Please see the below advice.

How and when to respond to the ET1
All ET1 claims must be responded to within 28 days of receipt of the claim, please ensure that you respond by 12th April 2023. If you do not respond within the time frame, the tribunal may decide to go ahead with the claim and make a decision against you, without a hearing (UK Government, 2023).  There are 3 ways in which you can respond to the claim:
(i) By completing the ET3 claim form enclosed in the response pack that you received from the employment tribunal 
(ii) By completing the online ET3 form at the Gov.UK website 
(iii) By downloading and completing the ET3 response form which is also available at the Gov.UK website, once completed this will need to be posted to the tribunal office. 

Details of the grounds of any claim(s)
Upon reading the ET1 form, statement from Steve Smith and the investigation report carried out by Derek Duggan, there are three key claims that the claimant could bring: gender discrimination; sexual harassment; and constructive dismissal. Please see the below grounds for each claim:

Direct Gender Discrimination 
Gender discrimination is where an individual(s) is treated less well as a result of their gender (Cambridge Dictionary, no date). The Equality Act 2010 states sex as one of the 9 protected characteristics (Equality and Human Rights Commission, 2022). Throughout the documents there appears to be common themes of discrimination based on gender presentation. This is highlighted by the comments from Steve Smith that Alison has included in her ET1 claim form, namely that Steve allegedly told Alison she had a “great figure” and the suggestions that she should wear “short skirts”. 



Sexual Harassment 
Sexual Harassment is unwanted behaviour of a sexual nature (ACAS, 2021a). On reading Alison’s ET1 form it seems that the behaviours discussed not only violated her dignity but also created an offensive environment for her at work. 

Constructive Dismissal 
Constructive Dismissal is when an individual is forced to leave their job against their own will because of their employer’s conduct. An example of a reason for leaving your role, provided by the UK Government, is if other employees harass or bully you.  (UK Government, 2020). Alison stated in her ET1 form that she felt “forced” out of her job due to her treatment in work since she moved to the Newport office. This would be further supported by her doctor’s paper where she was signed off for stress following her work trip to London with Steve Smith. 

Defences to the claim(s)                                                                                  Scrumpy Cider Limited have got an Equal Opportunities Policy in place to ensure that all employees are treated equally, fairly and with respect no matter whether they possess any of the protected characteristics stated in the Equality Act 2010 (ACAS, 2022).  In his statement dated 27th March 2023, Steve Smith confirmed that he was aware of the company’s policy and states he has always tried treating both males and females in the workplace, the same way. 
In response to Alison’s statement that she was threatened by Steve Smith following raising concerns over Richard Rees’ behaviour, Steve has responded that he has actually issued warnings to male representatives in the past for not attending their visits. This supports Steve’s argument that he treats both male and female employees equally and it would be helpful to gather any evidence of those warnings or interview the male representatives. 
It is clear to see from both Alison and Steve’s statements that some of the behaviours and conversations were initiated by Alison herself thus, appearing she was comfortable with it. For example, when both parties went to London for a work convention, Alison said that Steve suggested they went to his room to discuss the presentation. However, Steve’s statement clearly says that it was Alison who made the suggestion. What is common of both statements, is that Alison accepted going to Steve’s room and hadn’t raised any concerns or mentions of being uncomfortable. 
The ET1 form completed by Alison discusses her experience with one of her clients, Mr Richard Rees. She speaks of Mr Rees’ actions namely comments regarding Alison’s legs and that she should show off her figure more. Alison states that she raised her concerns with Steve in their weekly meeting however Steve more or less dismissed her comments. Although, on reading Steve’s statement it appears that he was unaware of the severity of Alison’s concerns due to the manner in which they were raised. It is clear that Alison did not raise her concerns wholly or by the correct means. There is no record of Alison submitting a written or formal complaint regarding Richard Rees. 

An analysis of the facts of the case, the relevant legal principles and relevant case law in support of your advice.                                                                          In response to Alison’s concerns raised in her ET1 form, Steve Smith stated that himself and Alison had developed a ‘’lively banter’’ and that he would make comments regarding her appearance and wearing short skirts as a joke. As summarised by Warner Goodman (2021), the 2021 case of Mrs S Stannard v Overseas Courier Service (London) Limited has very similar claims regarding a sexist culture with Mrs Stannard being subject to comments regarding short skirts and her best skill being her legs. Again, in this case, the comments towards Mrs Stannard were dismissed as being banter. The Employment Tribunal was satisfied that Overseas Courier Service (London) Limited ‘’tolerated sexist and offensive comments by men directed at women, seeing such conduct as banter’’ (Warner Goodman, 2021). The tribunal found that Mrs Stannard was constructively dismissed, and her claims of direct sex discrimination and harassment succeeded ('Mrs S Stannard v Overseas Courier Service (London) Limited', 2021). Due to the similarities of these cases I would advise that when deciding whether to settle or proceed to tribunal, you assume that Alison’s claims will be well founded by the tribunal. 
With regards to Alison’s comments surrounding her treatment from one of her clients Mr Richard Rees, the tribunal may find that Srcumpy Cider LTD are liable for failing to prevent discrimination by third parties. As summarised by Talia Barsam and Marianne Tutin (2018), following the Nailard v Unite the Union [2018] case, the Court of Appeal clarified that an employer not taking action to third-party harassment can amount to unlawful harassment by the employer. Although Alison’s claims of Richards harassment are serious and there have been other comments made from other employees about Richard in the past, due to Alison not raising these issues in writing to the organisation, I believe it would be difficult for the tribunal to rule that Scrumpy Cider LTD had sufficient knowledge of the issues to act upon. 
In assessing whether Alison has a successful claim for constructive dismissal the tribunal will need to consider whether Alison’s claim meets the test for constructive dismissal. There are four elements to a constructive dismissal; the employee must resign; the employer has breached the contract; the resignation is in response to the breach and the resignation is within a reasonable time (Bright HR, 2020). Looking at each of these elements individually, the first element is met as Alison did resign. Secondly, her claim states a number of occasions where she was subject to discrimination and harassment, this would be a breach of the employment contract and while this may not be specifically stated in the express terms of the contract, it certainly would be considered to be an implied term by the Employment Tribunal in line with the Equality Act 2010 (Davidson Morris, 2022). The third element of a constructive dismissal is that the resignation is in response to the breach, Alison stated in her resignation letter the behaviours that were forced upon her by Steve Smith and Richard Rees. Finally, the ET1 form was received within the same month Alison resigned, meeting the final elements of being within a reasonable time frame. As a result, I feel it is very likely that Alison’s claim will meet the test for constructive dismissal. This view is further supported by case law, in one particular case summarised in an article by Makbool Javaid (2022), Ms Frances Fricker v Gartner UK Limited, the tribunal found that Ms Fricker had a successful constructive dismissal claim. The background of the case has some similarities to that of the case we are dealing with. Ms Fricker was subject to unwanted sexual advances, including the repeated calling of ‘good girl’ and degrading comments of her appearance (Javaid, 2022). 

Section A: Question 2 – 500 words 
(i) advice about the factors that a tribunal will look at when considering the amount of the award and the likely amount of any award. 
In determining the basic award for constructive dismissal, the tribunal will take into consideration Alison’s age, length of service and her weekly pay. For those aged 22-40, the basic award is calculated on one week’s pay for every full year of service (Landau Law, 2023).  As Alison is 33 years of age and has worked for Scrumpy Cider LTD for 2 full years if her constructive dismissal claim is upheld, then she would be entitled to a basic award of approximately £1286.00, as the rate of pay is capped at £643.00 per week (Landau Law, 2023).  
The Employment Tribunal would then look to compensatory award which would take into account the losses Alison has incurred. As Alison stated in her ET1 that she is unsure when she would be well enough to work again and due to the economic situation how long it would take to get another job, it is likely that the tribunal would see that Alison has faced significant loss. The cap on compensation for constructive dismissal is one year’s salary, in Alison’s case, this would be £34,000 (Manktelow, 2022). 
Alison would also have a claim to sex discrimination which has no cap for compensation, the average award for sex discrimination in 2021/2022 was £24,630 however the highest award was £184,961, so there is potential for a claim of significant value just in relation to this particular section of her claim (Fuller, et al., 2023). 
The tribunal can also compensate the claimant for emotional suffering, this is known as ‘Injury to feelings’ (Pimenta, 2023). This compensation is assessed upon bands which correspond to a prominent case called ‘Vento’, therefore the bands are known as Vento Bands (Pure Employment Law, 2022). There are 3 bands, the lower band being for less serious cases and the upper band being the most serious cases, each band has a lower and upper limit of compensation however for exceptional cases the tribunal is able to exceed the boundaries of the Vento bands (Pimenta, 2023). When determining which Vento band applies, the main factors a tribunal would consider in relation to Alison’s case are the seriousness and impact of the treatment; the position of the person alleged to be discriminating; and the way any complain made by the claimant was dealt with (Practice Index, 2021). Looking back at Alison’s ET1, Steve Smith’s statement and the investigation report several concerns stand out. Firstly, the situation has had a severe impact on Alison, her mental health and physical health as well as her current and future financial state. Secondly, the claim mainly focused on allegations towards Steve Smith, not only someone more senior to Alison but also her direct line manager. Finally, Alison stated in her ET1 that she explained in her letter of resignation the issues she faced as an employee in the Newport office and hadn’t received a response, this could be seen as a failure to respond to a grievance and investigate serious claims. Based on the seriousness of the claims and the timeframe as well as the facts of the X v Starplan Furniture Limited (Starplan) case (Banks and Smith, 2023), I would advise that Alison would definitely meet the criteria for injury of feelings in the middle Vento band of £11,200-£33,700 (Pure Employment Law, 2023). In the Starplan case, the claimant was subject to verbal and physical harassment at a work Christmas party and the was awarded the middle of the lower Vento band, however Alison’s treatment was over a longer period of time (Banks and Smith, 2023). 
Based on the above, it is possible that Alison could claim in the region of approximately £250,000. 
(ii) any factors that might reduce or increase the level of any award made by the tribunal; and 
The tribunal may decrease any level of award based on the below factors:
· whether Alison is in receipt of any state benefits
· whether there is any contributory fault, perhaps if Alison’s conduct had contributed to the situation 
· whether Alison could have mitigated her loss
· whether Alison, at any point in the process filed to comply with the ACAS code                                                                                                                          
(Clark, 2023).
Likewise, there are a number of factors that may increase any level of award:
· the size of the employer, however, as Scrumpy Cider LTD is a small to medium sized enterprise employing only 100 staff, the likelihood of the award being increased on this basis is unlikely 
· the period of how long the harassment/discrimination has been taking place
· whether Scrumpy Cider LTD has a dedicated human resources team
· whether there has been repeated breach of the employment right 
(Department for Business, Energy & Industrial Strategy, 2019).

(iii) whether you would recommend settling the case rather than proceeding to a tribunal and, if so, your reasons for this. 
Although a settlement would guarantee having to pay a financial sum out to the employee, it will avoid the legal fees and management time that would be required from Scrumpy Cider LTD (ACAS, 2018). A settlement would also be beneficial as tribunal cases can bring a lot of publicity and could potentially have a very negative effect on Scrumpy Cider LTD’s reputation as an employer. This could in turn have effects on recruitment and retention in addition to sales. 
In addition, the average legal costs for defending an employment tribunal claim, as reported by The British Chamber of Commerce is £8,500 (Dale, 2020). 
Taking into consideration the severity of the claims, potential compensation that may be awarded, as well as the negative publicity, I would advise that you try to settle Alison’s case. The standard settlement terms are two to three month’s gross salary (Davenport Solicitors, 2021), however in this circumstance those terms would definitely not be appropriate. According to Holman Schiavone, LLC (2021) the average sexual harassment claimants is awarded approximately £170,000 but the average settlement is around £42,500, taking into consideration the facts of this case, I would advise that you offer Alison a settlement in the region of £25,000-£30,000 to begin negotiations. 

Section B 
Briefing note on the legal issues related to the insourcing of the IT and payroll function
Your proposal                                                                                                           You are proposing to transfer the IT and payroll service from Payment Providers (the transferor) and back ‘’in-house’’ to Scrumpy Cider (the transferee), this action would be classed as a service provision change under The Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) (DWF, 2016). 
Who will be affected?                                                                                              The individuals transferring from Payment Providers under TUPE are the ‘organised grouping of employees’ (ACAS, 2021b), it will be important to establish whether these individuals’ current principal purpose is carrying out the activities on behalf of Scrumpy Cider (Capital Law Limited, 2023).
What are the responsibilities for Scrumpy Cider LTD in the process?                As Payment Providers are the transferor, they will need to: identify those who will transfer as part of the service provision change; understand Scrumpy Cider LTDs proposed measures for consultation; provide Scrumpy Cider LTD with the employee liability information at least 28 days before the transfer; and inform and consult with those employees affected (Webber, 2019). 
As the transferee, Scrumpy Cider LTD will need to: obtain the number of individuals transferring and understand whether any of Scrumpy Cider LTD’s might be affected; obtain the employee liability information; provide the changes to employment arrangements to Payment Providers; meet with transferring employees; identify all contractual benefits; and finally write to all transferring employees confirming the details of their new employment (Webber, 2019). 
Legal Implications                                                                                                   the Transfer of Undertakings (Protection of Employment) Regulation 2006 clearly states the liabilities for both the transferor and transferee. If Scrumpy Cider LTD fail to inform and communicate with the employees regarding the transfer, there is a possible requirement to pay up to 13 weeks’ pay in compensation to each individual affected. 
I can see from your email that you have enough in-house staff for the duties, however, please be aware that if you dismiss an employee due to the TUPE transfer, the dismissal will automatically be unfair (Peninsula Group, 2023). Following the completion of transfer, Scrumpy Cider LTD will only be able to make redundancies related to the transfer if there is both an economic, technical or organisational reason involving a change in the workforce or a genuine redundancy situation (ACAS, 2021c).  
In the case Ponticelli UK Ltd v Gallagher (2022), Gallagher claimed following his TUPE transfer from Total Exploration and Production Ltd to Ponticelli UK LTD he was not offered a comparable share scheme (CIPD, 2021). As stated by the CIPD (2021) under regulation 4(2)(a) of TUPE 2006, all rights in connection with the contract of employment should transfer. Therefore, the Employment Appeal Tribunal held the share scheme was in fact related to Gallagher’s employment and the new employer should provide an equivalent scheme (CIPD, 2021). Therefore, it is important for Scrumpy Cider LTD will have to carefully consider all employment benefits for the employees at Payment Providers and develop a contract of employment in line with this. 
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