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Equity and Trusts

Critically analyse how the court attempts to balance the interests of claimants and defendants when making freezing orders and search orders.

The historical origins of equity were derived to provide an equitable remedy to supplement common law where common law damages prove insufficient (Virgo, 2018, pp.4-5). Whilst common law remedies are available as of right, an equitable remedy is characterised by its flexibility with its jurisdiction grounded on morality, social fairness and justice. Maintaining its non-legal origins, this distinct body of law has become more rule-based and principled with recognisable doctrines (Watt, 2013, pp. 2). 
The purpose of equitable relief is to ‘do more perfect and complete justice’; Wilson v Northampton and Banbury [1874], the remedies are adaptable and flexible in order to overcome the strictness surrounding common law and reach the goal of equity; Co-operative Insurance v Argyll Stores [1998] (Watt, 2020, pp. 576-577). Retaining the discretionary nature of the early equitable jurisdiction, the advancement of what’s known today as ‘Equity’ is evident when considering how the introduction and development of injunctions, particularly regarding ‘Freezing’ and ‘Search’ orders have radically altered civil litigation in England and Wales (McLachlan, 1987, pp.669). Although largely built on precedent, when considering granting injunctions courts are guided by the maxims of equity in order to balance the interests between claimants and defendants. Despite this, courts are confronted with unique problems of jurisdiction which given the discretionary nature surrounding equity, falls not only to the maxims but the problem-solving abilities of the judge (Virgo, 2018, pp.7).

One of the most significant contributions of equity is the creation of the ‘injunction’. Recognised as prohibitive and mandatory, interim injunctions require the defendant to act or refrain from acting in a particular way (Virgo, 2018, pp.11). Considering that courts are instructed to make a decision without the benefit of a full trial, the grant must be thoroughly examined following the guidance laid down by Lord Diplock in American Cyanamid Co v Ethicon [1975] (McDonald and Street, 2020, pp.212-213). The claimant need not establish a ’prima facie’ case, though the court must be satisfied there is a ‘serious question to be tried’, and the claim is not considered frivolous or vexatious. Once established, the matter lies with the balance of convenience and the concern to maintain the status quo (Virgo, 2018, pp.630-631). 

In English law provisional protective measures had a very restricted place in comparison to other jurisdictions prior to 1975, particularly those with civil law systems. Most notably English law prohibited the arrest or freezing of a defendant’s assets prior to trial in order to satisfy his judgement debt. However, unscrupulous behaviour in an attempt to defeat the claimants’ prospects left English claimants holding an empty judgement (McLachlan, 1987, pp.669). To remedy the deceitful behaviour of those who seek to hide their assets the equitable jurisdiction was used to form the prohibitory ‘freezing order’, an ‘interim injunction’ formally known as a ‘Mareva injunction’ following its recognition in Mareva Compania Naviera v International Bulkcarriers [1975] (Virgo, 2018, pp.631). 
Operating in personam and described as one of the most potent civil litigation weapons, freezing orders protect the interests of a claimant by preventing a party from disposing of, dealing with or dissipating assets from the jurisdiction (Butler and Creasey, 2020). Where assets are located outside the jurisdiction a worldwide freezing order may be sought (Watt, 2020, pp.595-596). This scope to the freezing injunction was established due to Court of Appeal decisions in Babanaft v Bassatne [1989], Haiti v Duvalier [1989] and Derby v Weldon [1989] (Andrews, 1989, pp.199). However, guidelines enforcing …..Dadourian v Simms [2006] case

Capable of freezing some or all of a party’s assets these orders are typically obtained ex parte (without notice) to ensure that the defendant’s assets remain available pending the enforcement of a court judgement (Crerar, 2006, pp.171). Prior notice of the application could present the risk of assets being dissipated thus defeating its purpose (Ravelli, 2021). There is however no obligation for the courts to grant a freezing order. Under s.37 Senior Courts Act (SCA) 1981, the court must consider whether it is ‘just and convenient’ to do so, taking into account the conduct of the claimant and if he acted reasonably, conscionably and without undue delay thus, balancing the interests of both parties (Cunningham-Hill and Elder, 2019). Conjointly, an interim injunction will not be granted where it will be of no effect in accordance with the maxim ‘equity does nothing in vain’, illustrated in Bentley Stevens v Jones [1974] (Witzleb, 2010, pp.506-508).

To that end, although an ex parte application leans favorably toward the claimant, in an attempt to balance the interests of both parties the defendant is able to challenge the temporary order at a return hearing, to which the court will decide on whether the order should be continued, varied or discharged (Ravelli, 2021). In Mobil Cerro Negro v Petroleos de Venezuela [2008] the ex parte order was discharged as a continuation could have caused damage to the defendant’s reputation (Saranovic, 2019, pp.644). Courts are mindful when balancing the interests of both parties to not cause unnecessary oppression to the defendant; evidenced in The Pertamina [1978] where harm to the defendant outweighed the benefit to the claimant (Capper, 1991, pp.333). 

To address the risk of serious intrusion and major inconvenience to a defendant’s freedom, reputation and business, courts developed a number of safeguards to balance the interests of the parties involved (Gherson, 2021). Whilst considering requirements set out in American Cyanamid [1975] a more rigorous requirement was seen in Third Chandris v Unimarine [1979] where Lord Denning elaborated upon guidelines, and stipulated that in order to satisfy freezing injunctions the claimant must have a cause of action with a ‘good arguable’ case (Nyer, 2004, pp.24-25). Defined in The Niedersachsen [1983], it is not necessary for the claimant to substantiate his claim is bound to succeed or has greater than a 50% chance of success, the test is that the claim should be more than barely capable of serious argument (Hext and Saoul, 2020). 

This requirement was evidenced in JTrust Asia v Mitsuji Konoshita [2020] where a freezing order was granted based on the defendant’s dubious conduct and untrustworthy characteristics. At the return hearing, reiterating principles in AH Baldwin v Sheikh Al-Thani [2012] which satisfied the test that there was a real risk of the dissipation of assets, Justice Adderley held that where there is evidence of fraudulent or dishonest conduct further evidence is unnecessary to justify a freezing injunction. Justice Adderley expressed that the claimants had a ‘good arguable’ case dismissing the defendant’s application to have the injunction discharged (Mann, Ferrer and Child, 2018). On appeal the claimant’s argument was dismissed resulting in an order to pay the costs of the defendants (Teck, 2020). Exemplifying the discretion held by judges when following requirements, and the reliance on precedent in an attempt to balance and sufficiently protect both the interests of the claimant and defendant (Sheeley, 2016).

In an attempt to protect the defendant’s position, at the very outset of an application the claimant is required to supply a cross-undertaking in damages, covering circumstances where at trial it is found that the injunction was granted without substantial cause (Sheeley, 2016); HM Revenue & Customs v Egleton [2006] (Hickin, 2007). 
Where it is found that the defendant had not in fact infringed the claimant’s rights, the undertaking requirement is a form of compensation for losses incurred, regarded as the price to pay for interfering with the defendant’s freedom; JSC Mezhdunarodniy v Pugachev [2015] (Virgo, 2018, pp.630-632). A requirement judges rely on due to the dramatic restrictions placed onto the defendant and his assets (Sheeley, 2016). The undertaking ensures the defendant’s position is protected; therefore, argued as disadvantageous to the claimant due to the significant liability undertakings could impose on them (Sheeley, 2016). Additionally, in certain circumstances depending on the financial standing of the claimant the court may require a provision of security in support of the cross-undertaking, known as fortification established in Energy Venture v Malebu Oil and Gas [2014] (Elliott and Bishop, 2014). 

To balance interests the court requires that the claimant must build a sufficiently strong case to show the existence of assets and demonstrate evidence of a real risk of those assets being dissipated outside the ordinary course of business (Virgo, 2018, pp.632). A freezing order compels the defendant to provide documents and information regarding assets (Crerar, 2006, pp.208-209). However, a defendant may claim a privilege against self-incrimination; Den Norske v Antonatos [1998] (Hext and Saoul, 2020), (Swarb, 2021).
Additionally, it must be proved the defendant owns or shares an interest in the assets; legally, beneficially or otherwise; detailed in Civil Procedure Rules (CPR) 25 and illustrated in JSC Bank v Ablyazov [2015] where loan monies were capable of freezing (Davies, 2015). This can prove difficult as a mere connection by the defendant to the assets is not sufficient enough to freeze. As a remedy, an ancillary disclosure order can support a freezing injunction ordering the defendant to disclose details of all assets; JSC Mezhdunarodniy v Pugachev [2015] (Wood, 2015). That said, the court has discretion as to whether the injunction should take force; JSC BTA Bank v Kythreotis [2010] (Hext and Saoul, 2020). Judge discretion was evident in Revenue and Customs v Malde [2020] whereby privilege against self-incrimination could not be invoked in response to an ancillary disclosure (Thomson Reuters, 2021).

Fundamentally the purpose of a freezing order is to prevent the ‘real risk’ of the dissipation of assets. The subject matter, usually in the form of money can also apply to any specific or ascertainable asset which does not exceed the claimant’s claim, to which the defendant is restricted from moving from the jurisdiction pending the outcome of an arbitration; ‘The “Rena K”’ [1979] (McLachlan, 1987, pp.672). It is not necessary to prove that a defendant is likely to move his assets; AH Baldwin v Al-Thani [2012], or a need to prove of the defendant’s intention to defeat the judgement (Hext and Saoul, 2020). The court applies an objective test which considers the defendant’s actions not his intent (Cunningham-Hill and Elder, 2019). A decision demonstrated in GML International v Harfield [2020] where the defendant’s dishonest conduct amounted to a ‘significant risk’ which in turn satisfied the granting of a freezing order (Butler and Creasey, 2020). Conversely, in Metropolitan Housing v Taylor [2015] despite the defendant’s alleged dishonest conduct, it was clarified that a ‘mere assertion of dishonesty’ in itself was not enough to grant such an intrusive order (Davies, 2015). The question of dishonesty leans favorably toward the claimant however, in an attempt to balance the interests of parties the equitable maxim ‘those that come to equity must do so with clean hands’ has influenced judges to refuse an injunction; Lee v Haley [1869], Coatsworth v Johnson [1886-1890] (Watt, 2013, pp.487).

Therefore, the obligation of full and frank disclosure is essential where an application has been made on an ex parte basis; Rogachev v Goryainov [2019] (Dryden, 2019). Claimant’s have a duty to disclose all material facts to the court including any that may adversely affect the application (Sheeley, 2019). It has been argued that non-disclosure has therefore become a hunting ground for defendants in order to displace the injunction, taking the focus away from the defendant’s alleged misconduct and onto the claimant’s conduct (Hext and Saoul, 2019). Failure to comply carries the risk of the claimant being denied relief regardless to whether they have a good arguable case, consequently running the risk of the order being discharged and the defendant being awarded costs on an indemnity basis (Sheftali and Levy, 2008). 

Additionally, unreasonable delay in accordance with the maxim ‘delay defeats equity’ can have a potential impact on the claimant resulting in a dismissed application; Arcelormittal v Essar Steel [2019] (Sheeley, 2020). Delay contradicts the urgency in obtaining a freezing injunction on grounds of risk of dissipation. Nonetheless, courts may still grant such orders even to freeze limited assets; JSC Mezhdunarodniy v Pugachev [2015] (Hext and Saoul, 2020). By applying the equitable maxims to address the imbalance of interests between the claimant and defendant, the courts attempt to consider the case of both parties, given the severity and restrictive nature of a freezing order (Sheftali and Levy, 2008).
 
Due to this, there are exceptions to freezing injunctions which safeguard the defendant. The order does not prohibit the defendant spending money towards ordinary living expenses as well as a reasonable sum for legal advice and representation (Ministry of Justice, 2017). The defendant may also continue trading and enter into transactions on the proviso they are part of the ‘ordinary and proper course of business’ at the court’s discretion; Michael Wilson v John Forster [2019] (Davies, 2015).

Orders can extend to assets held by a third party for and on behalf of the defendant; TSB Bank International v Chabra [1992] (Hext and Saoul, 2020). Similarly, banks must do their best to comply with freezing orders, though a bank served with a freezing order does not owe a duty of care to the party who obtained it; Customs and Excise v Barclays Bank [2006] (Watt, 2020, pp.595-596). Banks may face sanctions and liabilities if they fail to comply with the proposed freezing order and may be found in contempt of court which could result in seized assets, a fine or imprisonment (Crerar, 2006, pp.171-172). The same applies to any other person who is aware of the order and does anything to help or permit the defendant to breach its terms (Watt, 2020, pp.595).

To protect the claimant’s interests where there is limited information regarding the defendant’s assets, the court can issue a ‘whole assets order’ with an ancillary order with the intention of clarifying the assets available (Hext and Saoul, 2020). These orders can prevent the defendant leaving the jurisdiction via a ‘passport order’, allow cross-examination regarding the whereabouts of assets or permit the claimant to search premises via ‘search orders’ to seize property in an attempt to assist the claimant in establishing a claim (Cunningham-Hill and Elder, 2019).

The search order previously known as an ‘Anton Piller’ order, is a form of interim mandatory injunction obtained on an ex parte basis requiring a defendant to allow the claimant and representatives to enter his premises to search for, copy and remove documents preserving materials they consider might otherwise be destroyed or concealed (Hext and Saoul, 2020), (Andrews, 1987, pp.50). EMI v Pandit [1975] was the first reported modern decision of it’s use, though it was only after Anton Piller v Manufacturing [1976] where the Court of Appeal created an order compelling a defendant to admit the claimant and his solicitor to the defendant’s premises to inspect and preserve evidence that the order gained recognition and subsequent statutory basis (McLachlan, 1987, pp.670). As a result, Anton Piller [1976] became the authority relating to the ‘search order’ (Watt, 2013, pp.510).
Acknowledged as the most draconian order, and argued as being ‘at the extremity’ of the court’s powers, search orders are made with caution (Watt, 2013, pp.510). Lord Justice Ormrod stated that only when there is no alternative way of ensuring that justice is done to the claimant will a search order be made (Browne, 2008). If the defendant fails to comply, adverse inferences may be drawn and he may be held guilty of contempt of court; Bhimji v Chatwani [1991] (Ramel, 2008).

Whilst granting a search order the court has to balance the conflicting interests of both parties. This vital and necessary function in the litigation process carries the unavoidable violation of the defendant’s home and or business premises and has the capability to significantly damage or destroy the defendant’s reputation and business (Bhadra and Majumdar, 2007, pp.488). Although a search order results in a breach of the defendant’s rights under Article 8(1) Human Rights Act (HRA) 1998, such a breach can be justified under Article 8(2) HRA (1998); Chappell v UK [1990]. Having established a search order as a powerful weapon in the court’s armory it is imperative that conditions be satisfied (Ramel, 2008). 
Lord Ormrod in Anton Piller v Manufacturing [1976] stipulated the conditions to be satisfied (Ramel, 2008). Firstly, the claimant must have an extremely strong prima facie case as seen in Rank Film Distributors v Video Information Centre [1982], which is notably different from a freezing injunction where only a ‘good arguable case’ is to be established. This leans favorably toward the defendant given the detrimental consequences a search order can have on their right to privacy. Be that as it may, in Yousuf v Salama [1980] this requirement seemed to lack its assertion as only a prima facie case was needed (Bhadra and Majumdar, 2007, pp.489). The claimant must also show actual or potential damage of a very serious nature yet Bhadra and Majumdar (2007, pp.489) argue that as only the claimant’s evidence is appropriated there is little chance for the defendant to contest raising doubts over the requirements viability; Columbia Picture Industries v Robinson [1987]. 
Finally, there must be clear evidence that the defendant has in his possession incriminating documents or things; which are the subject matter of the order and there is a real possibility the defendant may destroy or dispose of such material before the application can be made on notice; Universal City Studios v Mukhtar [1976] (Staines, 1983, pp.282-283). This can be achieved by the claimant giving full and frank disclosure; Columbia Pictures [1987] (Bhadra and Majumdar, 2007, pp.489-490). 
Lord Denning’s judgement in Anton Piller [1976] recognised that such an order should only be made when the inspection would do no harm to the defendant or his case; ‘inter alia’. Reiterating how courts have to balance potential injustice to the claimant if vital evidence is destroyed, while conversely giving consideration to the violation of the defendant’s privacy and consequential disruption to business or family (Staines, 1983, pp.278). 

It is paramount that the application is made as soon as possible although, it is feasible for search orders to be granted before or after the main proceedings and subsequent judgement (Andrews, 2006, 50-51). Injunctions are at the discretion of the court and to balance the interests of parties, the courts are guided by the philosophy of earlier cases (Watt, 2020, pp.593). 

The invasive nature of a search order is widely accepted to be unfavorable to the defendant. Therefore, such orders have been described as an inappropriate method in cases where the defendant was likely to comply with an ordinary order (Watt, 2020, pp.593). The High Court’s power to grant search orders is derived from s.7 Civil Procedure Act (CPA) 1997 and relevant procedural requirements are set out in CPR 25 and Practice Direction 25 (Cunningham-Hill and Elder, 2019). As a result, safeguards to protect the defendant are in place; including the claimant’s duty to make full and frank disclosure and provide an undertaking in damages; Indicii Salus v Chandrasekaran [2008] (McMeel, 2008). 

The claimant’s evidence in support of their application usually in the form of an affidavit, must state fully all the material facts, including the grounds for believing the material sought may be destroyed or concealed (Trevelyan, 2020) Extreme care must taken to avoid mistakes and misleading the court as such errors or inaccuracies may result in the search order being discharged and possible damages awarded to the defendant. Obtaining a search order based on a knowingly untrue statement in an affidavit could result in a charge of perjury. Furthermore, the claimant must provide evidence of their financial position in support of its undertaking in damages (Sheeley, 2019). 

The order must be served and executed by the supervising solicitor who acts as an independent officer of the court. They must explain the terms of the order to the defendant in everyday language. Independent of the claimant’s and defendant’s solicitors; Universal Thermosensors v Hibben [1992], the supervising solicitor has an obligation to advise the defendant of their given right to seek independent legal advice providing it is sought immediately or within one-two hours. For that reason, the order must be served on a weekday between 9.30am and 5.30pm (Gazette, 1994). However, in cases of extreme urgency this may not be feasible (Daniels, 2008). The independent supervisory solicitor attending the execution of the order also ensures fair-play and the prevention of oppression; IBM v Prima Data [1994] (Gazette, 1994). 
It is prudent for the supervising solicitor to be accompanied by at least one female solicitor in the event that the defendant is likely to be an unaccompanied woman (Trevelyan, 2020). The supervising solicitor must list all material removed as the search proceeds providing a copy of the list to the defendant allowing reasonable time to check (Cunningham-Hill and Elder, 2019). Executing the order in an excessive manner by way of seizing materials which have not been listed in the order the defendant may be entitled to aggravated damages from the claimant (Trevelyan, 2020). A search order should not generally require a defendant to disclose information which would incriminate him, safeguarding the defendant’s right to privacy and privilege against self-incrimination; Rank Film Distributors v Video Information Centre [1982] (Bhadra and Majumdar, 2007, pp.491). However, the scope of this privilege has been considerably curtailed by the Court of Appeals decision in C plc v P [2007] which is now the authority (Ramel, 2008).

The defendant can make an application at short notice to have the order varied or discharged prior to it being fully executed, illustrated in Lock International v Beswick [1989] (McDonald and Street, 2020, pp.215-219). However, there is a strong argument that only instances where there are obvious errors or defects in the facts or documents that it will be realistic for a defendant to make such an application even where there are prima facie grounds for doing so (Ramel, 2008).


The procedural safeguards that have been put in place as a guide to enable courts to balance the interests of parties are continually being scrutinised and adapted on a case-by-case basis. These safeguards protect the defendant 
Balancing the interests of the claimant can prove difficult given the intrusive nature of these interim injunctions. 
Safeguards for the defendant can lead to serious consequences for the claimant. Conversely, the oppressive nature in which an ex parte order is granted 
These procedural safeguards indicate the balance the court has to make between protecting the interests of both parties and the potential abuse of the order by the claimant 
(McDonald and Street, 2020, pp.215).
To that end, 
Conclusion
That said, discretion is now exercised in accordance/conformity with fairly/rather/moderately/reasonably clear and often rigid principles to provide certainty and ensure fairness (Watt, 2013, pp.495). 
Distinctive approach to legal reasoning
It is evident that both freezing and search orders are the most powerful weapons in the court’s armoury when it comes to ensuring a fair trial .
EXACT LOVEEEEE - The ‘Anton Piller’ type of order represents a very special form of the court’s action. It is a highly localised and coercive form of mandatory order requiring the party against whom it is made, without prior notice, to admit representatives of the opponent to specified premises (for the ___ of removing, copying and ___ materials to aid them in their claim) (McLachlan, 1987, pp.679).
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